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MEASURE'S PURPOSE:  To include all human beings from conception to death in the definition of a "person". 

PROVISION/MECHANICS:  Amends KRS 446.010, relating to definitions for the Kentucky Revised Statutes, by adding to the definition of "person" the language "shall include all human beings from conception to death". 

FISCAL EXPLANATION:  Changing the legal definition of "person" in KRS 446.010 provides a new definition for application to all statute laws in the Commonwealth, unless the context requires otherwise.  The fiscal impact of the change in the legal definition is of unknown magnitude, but potentially significant.  

SB 249 expands the time period in the definition of "person" from conception to birth.  To obtain an estimate of new "persons" under SB 249, staff attempted to gather information on the number of births, stillbirths, abortions, and miscarriages in Kentucky.  The 1996 Kentucky Annual Vital Statistics Report provided the latest available data on the number of births and stillbirths.  The Office of Vital Statistics, Cabinet for Health Services, provided the number of abortions.  In 1996, there were a total of 52,509 births, 365 stillbirths, and 7,000 abortions; these numbers represent events over the period of one year.  Population estimates represent one particular point in time.  Therefore, a simple addition of the annual figures to estimate the number of new "persons" is insufficient.  Adjusting the number of births and stillbirths by the average gestation period (9 months), and adjusting the number of abortions by the average gestation period during which legal abortions may be performed (12 weeks), provides an estimated population of about 40,000 active gestations in any point in time which may be affected by the definition of "person" in SB 249.  No figure was available for the number of miscarriages, and no adjustment was made for the data gap.

Specific impacted areas include the new definition's application to the Penal Code and corresponding impacts on state courts, potential civil litigation based on the new definition and corresponding impacts on state courts, revisions of the definition of age to encompass the gestation period and corresponding impacts on age-based eligibility requirements for a myriad of programs, revisions of number of persons in a household and related state and federal entitlement program ramifications, and an unknown but potentially significant number of existing statutes which do not otherwise define "person" such as those related to property rights, insurance, health care, inheritance, and retirement systems.

The Penal Code, KRS Chapters 500 to 534, employs the term "person" frequently.  The Kentucky Supreme Court has held that "a viable fetus is not a person" as defined by the Penal Code.  Hollis v. Commonwealth, 652 SW2d 61 (1983).  Applying the expanded definition of "person" of SB 249 to the Penal Code, any crime one can commit against a "person" who is born could be committed against an unborn "person".  This includes crimes such as murder, reckless homicide, wanton endangerment, assault, and child abuse.  Actions of the mother which potentially impact the unborn person, such as behavior ranging from tobacco, drugs or alcohol abuse to engaging in sports where a potential for accidental injury exists, may constitute criminal behavior.  Any instance of a miscarriage or death of a fetus could theoretically be a criminal action.  If there are multiple unborn "persons", such as twins, and there is a showing of an intent to prevent their being born alive, the death penalty may apply. 

The new definition under SB 249 has implications for definitions of age.  Extending the time to encompass conception may require the addition of the average gestation period of nine months in determining eligibility for retirements, pensions, and other benefits tied to age.

State entitlement and assistance programs that are based on eligible "persons" are affected by SB 249 to the extent that a "person" is not defined otherwise by the context of program statutes.  Federal entitlement and assistance programs that have a federal definition of "person" would not be affected by SB 249 because federal law would prevail.  However, where federal law is silent on the definition of "person", the definition of "person" under SB 249 would be eligible for the program.

The new definition of "person" under SB 249 may therefore introduce incongruity in the eligibility determinations under current federal guidelines or for any income measure based on household size that rely on the state definition of "person".  Federal poverty thresholds are based on household size; larger households have to meet lower income levels to be considered under the poverty level.  For example, currently a household of 4 (2 adults and 2 children) must have an annual income below $15,911 to be considered below the poverty level.  However, if one of the household members is pregnant, the household size could be considered to be 5.  A household of 5 is below the federal poverty level if their total annual income is below $18,725.  This would increase the number of people who qualify for programs that use poverty levels for eligibility requirements.  While the new definitions proposed in SB 249 would apply to Kentucky law, programs such as Medicaid and KCHIP (KY Children's Health Insurance Program), which use the federal poverty guidelines in determining eligibility, are funded by a mix of both state and federal moneys.

The new definition under SB 249 may lead to the necessity of coroner involvement and death certificate completion for every miscarriage and abortion.  This would result in additional costs for the state vital statistics program.  Federal population estimates are based on births and deaths as provided by the state vital statistics program.  The existence of death certificates for people never born, under federal definition, will likely lead to distortions in the federal estimates of Kentucky's population. 

A fiscal impact of unknown magnitude also arises from the application of SB 249 definition of "person" to existing state statutes.  There was insufficient time to complete an exhaustive analysis of the entire KRS to examine all statutes which contains a reference to "person", and related issues of age categories (such as children under 18).  There are over 5,900 incidences of the term "person" in the KRS which were reviewed by a team of LRC staff to eliminate statutes where "person" is otherwise defined in context.  Several thousands of incidences where "person" is not otherwise defined were found.  For example, KRS 72.025 specifies circumstances requiring post-mortem examination to be performed by coroner.  The number of post-mortem examinations would increase under SB 249.  KRS 44.070 defining when the Board of Claims may compensate "persons" for acts by the state due to negligence could be effected by the new definition.  Certain rates and assessments are driven by the number of "persons" in that population, such as in KRS 76.090 and KRS 92.430.  The definitions in the State Police Retirement System (KRS 16.505), Kentucky Employees Retirement System (KRS 61.510), and County Employee Retirement System (78.510) could be impacted by SB 249.  A child as defined for veteran's benefits (KRS 40.400), or abused or neglected child definitions (KRS 600.020) could be impacted.  The expanded definition of "person" under SB 249 impacts an indeterminable number of statutes and has an unknown fiscal impact.
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