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AN ACT relating to underground storage tanks and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS 224.60-105 TO 224.60-160 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds;
(1)
That by December 22, 1998, the state petroleum storage tank program will have substantially succeeded in regulating underground storage tanks by requiring minimum construction and performance standards, leak detection, recordkeeping, release reporting, corrective actions, closure, and financial responsibility for the ownership and operation of petroleum storage tanks;
(2)
That because petroleum storage tanks will have been closed, upgraded, or installed, and will be operated in compliance with environmental safeguards, progressively less money will be needed to clean up contamination from petroleum underground storage tanks; and
(3)
That as the need to fund the underground storage tank program declines, the fee paid on the sale of gasoline should be made available for the state's road fund.
Section 2.   KRS 224.60-140 is amended to read as follows:

(1)
There is hereby created the petroleum storage tank environmental assurance fund. The fund shall be maintained as a separate and distinct interest-bearing account. All of the following amounts shall be deposited in the fund:

(a)
The petroleum environmental assurance fee established by KRS 224.60-145;

1.
Up to twenty-eight percent (28%) of the fund receipts shall be made available each year for a financial responsibility account to carry out the purposes of subsection (2)(c) of Section 7 of this Act and subsection (4) of Section 5 of this Act and to pay the reasonable costs of administering the fund. For fiscal year 1998-1999, the Finance and Administration Cabinet shall make twenty-eight percent (28%) of the fund available for the purposes of the financial responsibility account. Beginning with fiscal year 1999-2000, the fund administrators shall, by January 15, 1999, and each January 15 thereafter, certify to the Finance and Administration Cabinet the proportion of the fund up to twenty-eight percent (28%) that is to be made available for the financial responsibility account for each fiscal year. Until fiscal year 2002-2003, any fund money up to twenty-eight percent (28%) not made available for the financial responsibility account shall be made available for the site closure account established by subparagraph 2. of this paragraph. Beginning in fiscal year 2003-2004, the fund money up to twenty-eight percent (28%) not made available for the financial responsibility account shall be made available for all purposes for which funds collected under KRS 138.220 may be used.

2.
Seventy-two percent (72%) of the fund receipts shall be made available each year for a site closure account to carry out the purposes of subsection (2)(d), (e), and (j) of Section 7 of this Act. Beginning with fiscal year 2003-2004, the fund administrators shall, by January 15, 1999, and each January 15 thereafter, certify to the Finance and Administration Cabinet the proportion of the fund up to seventy-two percent (72%) that is to be made available for the site closure account for each fiscal year. Beginning in fiscal year 2003-2004, the fund money up to seventy-two percent (72%) not made available for the site closure account shall be made available for all purposes for which funds collected under KRS 138.220 may be used. On July 1, 2007, seventy-two percent (72%) of the petroleum environmental assurance fee shall be made available for all purposes for which funds collected under KRS 138.220 may be used.

(b)
Any interest earned upon money deposited in the fund;

(c)[(b)]
Money appropriated by the General Assembly for deposit in the fund;

(d)[(c)]
Any money recovered by the fund pursuant to this section; and

(e)[(d)]
Any money collected in the form of penalties levied pursuant to KRS 224.60-155.

(2)
Money in the fund may be used by the commission for the following purposes:

(a)
To reimburse petroleum storage tank owners or operators for the approved costs, expenses, and other obligations incurred for corrective action as the result of a release into the environment from a petroleum storage tank;

(b)
For payment of or reimbursement for third-party claims for bodily injury and property damage which are asserted against a petroleum storage tank owner or operator as a result of a release into the environment from a petroleum storage tank;

(c)
To pay the reasonable costs incurred by the commission in administering the fund;

(d)
Payment to the cabinet of the costs of implementing the tank registration required by KRS 224.60-142; and

(e)
To operate the small operators' assistance account pursuant to KRS 224.60-130(2)(d),[ and] the small operators' tank removal account pursuant to KRS 224.60-130(2)(j), and to perform or contract for the performance of financial audits conducted under subsection (2)(k) of Section 7 of this Act.

(3)
The use of the fund shall not exceed one million dollars ($1,000,000) per occurrence for corrective action and one million dollars ($1,000,000) per occurrence for compensating third parties for bodily injury and property damage.

(4)
Money in the fund may be used by the cabinet for costs incurred by the cabinet for corrective action taken pursuant to KRS 224.60-135(2) and (4).

(5)
The fund shall be used to guarantee payment of reasonable costs and expenses to a contractor performing corrective action under contract with a petroleum storage tank owner or operator subject to entry level amounts payable by the petroleum storage tank owner or operator. Money in the fund shall be obligated to secure the guarantee.

(6)
A petroleum storage tank owner or operator may apply to the commission for reimbursement from the fund of approved costs to perform corrective action, except that the petroleum storage tank owner or operator shall be responsible for and shall not be reimbursed for an amount equal to the entry level into the fund as set pursuant to administrative regulation of the commission.

(7)
The commission or its designated agent shall issue all decisions made on claims filed pursuant to this section in writing, with notification to all appropriate parties, within ninety (90) days after submission of the claim, unless all parties to the claim agree in writing to an extension of time. Claims based upon a corrective action plan approved by the cabinet and fund administrators under Section 6 of this Act shall be paid within thirty (30) days of submission of the claim.
(8)
Except as provided in subsection (9), any costs incurred and payable from the fund for corrective action taken pursuant to KRS 224.60-135(2) shall be recovered by the commission from the petroleum storage tank owner or operator which released the petroleum or petroleum products into the environment.

(9)
The liability of a petroleum storage tank owner or operator subject to a cost recovery under this section shall not exceed an amount equal to the entry level into the fund, the commission's cost incurred in the cost recovery, and any penalties applied in accordance with KRS 224.60-155. This amount shall include any expenditures made by the petroleum storage tank owner or operator for the release into the environment from the petroleum storage tank that is the subject of the cost of recovery.

(10)
The amount of costs determined pursuant to subsection (8) of this section shall be recoverable in a civil action. This subsection does not deprive a party of any defense the party may have.

(11)
Money recovered by the commission pursuant to this section shall be deposited in the fund.

(12)
Upon motion and sufficient showing by any party, the court shall join to the action any person who may be liable for costs or expenditures recoverable pursuant to this section.

(13)
(a)
Any party found liable for any costs or expenditures recoverable under this section who establishes that only a portion of those costs or expenditures are attributable to their actions, shall pay only for that portion.

(b)
If the trier of fact finds the evidence insufficient to establish each party's portion of costs or expenditures pursuant to subsection (12) of this section, the court shall apportion those costs or expenditures, to the extent practicable according to equitable principles among the defendants.

(c)
The fund shall pay any portion of the judgment in excess of the aggregate amount of costs or expenditures apportioned under paragraphs (a) and (b) of this subsection.

(14)
(a)
No indemnification, hold harmless, conveyance, or similar agreement shall be effective to transfer any liability for costs recoverable under this section. This subsection shall not bar any agreement to insure, hold harmless, or indemnify a party to the agreement for any costs under KRS 224.60-105 to 224.60-160.

(b)
The entry of judgment against any party to the action shall not bar any future action by the fund against any other person who is later discovered to be potentially liable for costs paid from the fund.

(c)
Payment of any claim by the fund pursuant to KRS 224.60-105 to 224.60-160 shall be subject to the state acquiring by subrogation the rights of the claimant to recover those costs of corrective action for which it has compensated the claimant from the person responsible or liable for the release.

(15)
This section shall not be construed as authorizing recovery for costs of corrective action resulting from any release authorized or permitted pursuant to state or federal law.

(16)
The cabinet shall attempt, to the maximum extent practicable, to secure or obtain funds that may be available for corrective actions under federal laws. However, nothing in this subsection shall prevent the cabinet from expending any funds available under KRS 224.60-105 to 224.60-160 if such federal funds are determined to be unavailable.

(17)
The fund shall not be used for corrective action, reimbursement, or third-party liability resulting from releases from petroleum storage tanks used exclusively for storage of fuel used in the operation of a commercial ship or vessel oil tanks used exclusively for storage of fuel used for the purposes of powering locomotives.

SECTION 3.   A NEW SECTION OF KRS 224.60-105 TO 224.60-160 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall by emergency administrative regulation revise the standards for corrective action for a release into the environment from a petroleum storage tank. The revision shall use the standards for corrective action identified as appropriate by the University of Kentucky study conducted under KRS 224.60-137.

(2)
The fund administrators shall contract to have the University of Kentucky update the study to identify appropriate standards for corrective action for a release into the environment from a petroleum storage tank. The update shall be conducted with the goal of identifying standards that will allow a significant reduction in the average cost of corrective action. In order to achieve this goal, the standards shall meet the minimum level necessary to satisfy federal requirements. The standards shall be set to attain the greatest reduction in the average cost of corrective action when no water has been contaminated, and under no reasonable scenario will the present and future use of the property allow an unreasonable exposure to risk from contaminants that may remain after remediation. The most protective level for the new standards shall be to protect surface and groundwater used as a domestic water supply. The fund administrators shall require that the update be concluded before October 1, 1998.
(3)
The cabinet shall revise the standards for corrective action for a release into the environment from a petroleum storage tank based upon the update conducted by the University of Kentucky under subsection (2) of this section. The cabinet shall conclude the revision of the standards under this subsection no later than December 22, 1999. Until the standards are revised as required by this subsection, the emergency administrative regulation adopted under authority of subsection (1) of this section shall remain in effect notwithstanding the provisions of KRS Chapter 13A.

Section 4.   KRS 224.60-105 is amended to read as follows:

(1)
Owners of any underground storage tank, currently existing, or taken out of operation after January 1, 1974, shall notify the cabinet of the existence of such tanks and a description of the tank and its use in accordance with regulations promulgated by the cabinet.

(2)
The cabinet shall regulate underground storage tanks by requiring minimum construction and performance standards, leak detection, record keeping, reporting releases, corrective actions, closure, financial responsibility, and any other requirement deemed necessary by the cabinet to protect the public health and environment. In promulgating regulations to carry out this section the cabinet may distinguish between types, classes, and ages of underground storage tanks.

(3)
It is the intent of the General Assembly that the cabinet shall establish a program to regulate underground storage tanks which implements federal regulatory requirements for underground storage tanks. The cabinet shall develop and implement a program and promulgate administrative regulations for underground storage tanks which shall be submitted for approval to the United States Environmental Protection Agency pursuant to federal regulations.

(4)
KRS 224.60-105 to 224.60-160 and administrative regulations promulgated under authority of KRS 224.60-105 to 224.60-160 shall supercede and preempt all local laws, ordinances, and regulations pertaining to petroleum underground storage tanks, except:

(a)
Any applicable fire marshal regulations or local building permit procedures for petroleum storage tank installations; or
(b)[
Any local law, ordinance, or regulation promulgated before July 15, 1990; or

(c)]
Any local restrictions or conditions imposed pursuant to KRS Chapter 100.

(5)
Subsection (4) of this section shall not apply to a local regulatory program, pertaining to petroleum underground storage tanks, that has been approved by the cabinet. The cabinet may approve a local program that would not impose additional costs on a petroleum storage tank owner or operator than would be incurred in compliance with requirements of the state program.
Section 5.   KRS 224.60-135 is amended to read as follows:

(1)
As required under administrative regulations of the cabinet, a petroleum storage tank owner or operator shall commence, or contract for, corrective action for a release into the environment from a petroleum storage tank. If a petroleum storage tank owner or operator will seek reimbursement of corrective action costs from the fund, a plan for corrective action, which shall include an estimate of the costs to carry out the plan, shall be submitted to the cabinet and the fund administrators for review.
(2)
If a petroleum storage tank owner or operator fails or refuses to take corrective action, the cabinet may draw funds from the unobligated balance of the fund to initiate, or contract for, corrective action pursuant to KRS 224.60-105 to 224.60-160 in accordance with subsection (3) of the section.

(3)
Except as provided in subsection (4) of this section, before initiating, or contracting for, corrective action, the cabinet shall make a reasonable effort to notify and provide to the petroleum storage tank owner or operator an opportunity to comply with the requirements of this section.

(4)
The cabinet may draw funds from the unobligated balance of the fund to undertake, or contract for, corrective action necessary to prevent or remedy an emergency situation threatening public health, safety, or the environment, resulting from a release into the environment from a petroleum storage tank, unless a petroleum storage tank owner or operator is taking appropriate action to abate emergency situations in accordance with administrative regulations of the cabinet.

(5)
Within six (6) months from April 9, 1990, the state fire marshal shall promulgate administrative regulations which require any person or organization who installs, repairs, closes, or removes an underground storage tank for a petroleum storage tank owner or operator to demonstrate financial capability, including the maintenance of pollution liability insurance, and technical competency and proficiency.

SECTION 6.   A NEW SECTION OF KRS 224.60-105 TO 224.60-160 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall review, jointly with the fund administrators, corrective action plans and the estimate of the costs to carry out the plans to determine if the plans will achieve the level of remediation required by the cabinet and at a reasonable, minimum cost for the area where the corrective action is to be performed.

(2)
The cabinet and the fund administrators shall approve a corrective action plan if the estimated costs to carry out the plan are determined to be reasonable and the minimum costs necessary for the area where the corrective action is to be performed.
(3)
If a corrective action plan is not approved because the estimated costs are above the amount determined to be reasonable and minimal, the cabinet shall immediately inform the petroleum storage tank owner or operator that:

(a)
A revised plan should be resubmitted with a cost estimate at or below the amount determined to be reasonable and minimal; or

(b)
A new corrective action plan with a cost estimate at or below the amount determined to be reasonable and minimal should be submitted on behalf of the petroleum storage tank owner or operator by a different contractor.

Section 7.   KRS 224.60-130 is amended to read as follows:

(1)
The commission shall be created within sixty (60) days from April 9, 1990.

(2)
The commission shall:

(a)
Establish by administrative regulation the policy, guidelines, and procedures to administer the petroleum storage tank environmental assurance fund. In adopting administrative regulations to carry out this section, the commission may distinguish between types, classes, and ages of petroleum storage tanks. The commission shall establish a range of amounts to be paid from the fund and shall establish criteria to be met by persons who contract to perform corrective action to be eligible for reimbursement from the fund. The criteria may include the certification of individuals, partnerships, and companies. Criteria shall also be established to be met by laboratories to be eligible for reimbursement from the fund for the costs of performing analytical sampling. Persons who contract with petroleum storage tank owners or operators shall not be paid more than the amount approved under Section 6 of this Act[authorized by the commission] for reimbursement from the fund for the performance of corrective action. At a minimum, the commission shall promulgate administrative regulations that will insure an unobligated balance in the fund adequate to meet financial assurance requirements and corrective action requirements of KRS 224.60-135(2) and (4). If the unobligated balance in the fund is not adequate to meet the requirements of this paragraph, the commission shall obligate funds necessary to meet these requirements;

(b)
Establish by administrative regulation the criteria to be met to be eligible to participate in the fund and receive reimbursement from the fund. The commission may establish eligibility criteria based upon the financial ability of the petroleum storage tank owner or operator. In promulgating administrative regulations to carry out this section, the commission may distinguish between types, classes, and ages of petroleum storage tanks and the degree of compliance of the facility with any administrative regulations of the cabinet promulgated pursuant to KRS 224.60-105 or applicable federal regulations;

(c)
Establish a financial responsibility account within the fund which may be used by petroleum storage tank owners and operators to demonstrate financial responsibility as required by administrative regulations of the cabinet or the federal government for petroleum storage tanks, consistent with the intent of the General Assembly as set forth in KRS 224.60-120(5) and Section 1 of this Act. The amount to be maintained in this account shall be established by the commission. To be eligible to use this account to demonstrate compliance with financial responsibility requirements of the cabinet or federal regulations, or to receive reimbursement from this account for taking corrective action and for compensating third parties for bodily injury and property damage, the petroleum storage tank owner or operator shall meet the eligibility requirements established by administrative regulation promulgated by the commission;

(d)
Establish a small operator assistance account within the fund which may be used by the commission to make or participate in the making of loans, to purchase or participate in the purchase of the loans, which purchase may be from eligible lenders, or to insure loans made by eligible lenders;

(e)
Establish a petroleum storage tank account within the fund to be used to pay the costs of corrective action due to a release from a petroleum storage tank not eligible for reimbursement from the financial responsibility account. This account shall not be used to compensate third parties for bodily injury and property damage. The commission shall establish a ranking system to be used for the distribution of amounts from this account for the purpose of corrective action. In promulgating administrative regulations to carry out this section, the commission shall consider the financial ability of the petroleum storage tank owner or operator to perform corrective action, and the extent of damage caused by a release into the environment from a petroleum storage tank;

(f)
Hear complaints brought before the commission regarding the payment of claims from the fund in accordance with KRS Chapter 13B;

(g)
Establish and maintain necessary offices within this state, appoint employees and agents as necessary, and prescribe their duties and compensation;

(h)
Employ, in accordance with the procedures found in KRS 45A.690 to 45A.725 for awarding personal service contracts, a qualified actuary to perform an actuarial study, no less than every two (2) years, that recommends to the commission an actuarially sound entry level to the fund prior to two (2) years from April 9, 1990. The commission shall, by administrative regulation, set the entry level for participation in the fund;

(i)
Authorize expenditures from the fund to carry out the purpose of KRS 224.60-105 to 224.60-160, including reasonable costs of administering the fund,[ and] the procurement of legal services, and the procurement of analytical testing services when necessary to confirm the accuracy of analytical testing results obtained by a petroleum storage tank owner or operator;

(j)
Establish a small operators' tank removal account within the fund to reimburse the reasonable cost of tank system removal for small owners and operators. The account shall not be used when an owner or operator is removing the tank with the intention of replacing or upgrading the tank. In promulgating administrative regulations to carry out this paragraph, the commission may distinguish among owners and operators based on income, number of tanks, number of facilities, and types and classes of tanks;[ and]
(k)
Establish by administrative regulation the policy, guidelines, and procedures to perform financial audits of any petroleum storage tank owner or operator receiving reimbursement from the fund and any entity contracting or subcontracting to provide corrective action services for facilities eligible for fund reimbursement. Results of the audits shall be protected from disclosure as allowed by KRS 61.878(1)(c). Financial auditing services may be contracted for or personnel may be employed as needed to implement the requirements of this paragraph; and

(l)
Be attached to the Natural Resources and Environmental Protection Cabinet for administrative purposes.

(3)
The commission shall hold at least four (4) regular meetings each calendar year at a place and time to be fixed by the commission. The commission shall also meet at the request of the chairman of the commission or upon a written request of three (3) members of the commission. Six (6) members constitute a quorum, and a quorum may act for the commission in all matters.

(4)
The commission may advise the cabinet on the promulgation of administrative regulations concerning petroleum storage tanks.

(5)
The commission may sue and be sued in its own name.

SECTION 8.   A NEW SECTION OF KRS 224.60-105 TO 224.60-160 IS CREATED TO READ AS FOLLOWS:

The fund shall pay interest on unpaid claims submitted by petroleum storage tank owners or operators as follows:
(1)
For claims that have remained unpaid six (6) months or longer from the date of filing the claim, interest of eight percent (8%) per annum on the approved claim amount for the period of time past six (6) months that the claim remains unpaid; and
(2)
On or after the effective date of this Act, for claims that are not paid within thirty (30) days, interest of eight percent (8%) per annum on the approved amount for the period of time past thirty (30) days that the claim remains unpaid.
Section 9.   Sections 2, 5, 6, and 7 of this Act take effect July 15, 1998.

Section 10.   Whereas, the provisions of this Act will help insure the financial soundness of the Petroleum Storage Tank Environmental Assurance Fund, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.
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