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AN ACT relating to check cashing.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 368.010 is amended to read as follows:

As used in KRS 368.010 to 368.120 and 368.990, unless the context requires otherwise:

(1)
"Check" means any check, draft, money order, personal money order, travelers' check, or other demand instrument for the transmission or payment of money.

(2)
"Commissioner" means the commissioner of the Department of Financial Institutions, or his duly designated representative.

(3)
"Consideration" includes any premium charged for the sale of goods or services in excess of the cash price of the goods or services.

(4)
"Department" means the Department of Financial Institutions.

(5)
"Licensee" means a person duly licensed by the commissioner pursuant to KRS 368.010 to 368.120.

(6)
"Person" means any individual, partnership, association, joint stock association, trust, corporation, or other entity, but shall not include the United States government or the government of this Commonwealth.

(7)
"Postdated check" means any check that is dated ahead and bears a date that has not yet arrived. A postdated check shall not be considered a demand instrument.
Section 2.   KRS 368.020 is amended to read as follows:

Except as provided in KRS 368.030, no person shall engage in the business of cashing checks for a fee or other consideration without having first obtained a license. A separate license shall be required for each location from which the business of cashing checks is conducted. Any person engaged in that business on the effective date of this section may continue to engage in the business without a license until the commissioner shall have acted upon his application for a license if the application is filed within sixty (60) days after July 14, 1998[1992].

Section 3.   KRS 368.040 is amended to read as follows:

To qualify for a license, an applicant shall satisfy the following requirements:

(1)
The applicant shall have a net worth of at least one hundred thousand dollars ($100,000), for each location, computed according to generally accepted accounting principles.

(2)
The financial responsibility, financial condition, business experience, character, and general fitness of the applicant shall reasonably warrant the belief that the applicant's business will be conducted honestly, carefully, and efficiently. In determining whether this qualification has been met, the commissioner may review and approve:

(a)
The business record and the capital adequacy of the applicant;

(b)
The competence, experience, integrity, and financial ability of any person who:

1.
Is a director, officer, supervisory employee, or five percent (5%) or more shareholder of the applicant; or

2.
Owns or controls the applicant; and

(c)
Any record, on the part of the applicant or any person referred to in subparagraph (b)1. and 2. of:

1.
Any criminal activity;

2.
Any fraud or other act of personal dishonesty;

3.
Any act, omission, or practice which constitutes a breach of a fiduciary duty; or

4.
Any suspension or removal, by any agency or department of the United States or any state, from participation in the conduct of any business.

Section 4.   KRS 368.070 is amended to read as follows:

(1)
Upon the filing of an application in a form prescribed by the commissioner, accompanied by the fee and documents required in KRS 368.060, the department shall investigate to ascertain whether the qualifications prescribed by KRS 368.040 have been satisfied. If the commissioner finds that the qualifications have been satisfied, and if he approves the documents, he shall issue to the applicant a license to engage in the business of cashing checks in this Commonwealth.

(2)
The license shall be kept conspicuously posted in the place of business of the licensee and shall not be transferable or assignable.

(3)
A license issued pursuant to this section shall remain in force and effect through the remainder of the fiscal year ended June 30 following its date of issuance, unless earlier surrendered, suspended, or revoked pursuant to KRS 368.010 to 368.120.

(4)
A licensee shall notify the department five (5) business days before any change in the licensee's business location or name.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Within fifteen (15) days of the occurrence of any one (1) of the events listed in this section, a licensee shall file a written report with the commissioner describing the event and its expected impact on the activities of the licensee in this state:
(1)
The filing for bankruptcy or reorganization by the licensee;
(2)
Any felony indictment of the licensee or any of its directors, officers, or principals; and
(3)
Any felony conviction of the licensee or any of it directors, officers or principals.
Section 6.   KRS 368.100 is amended to read as follows:

(1)
Each licensee shall keep and use in its business any books, accounts, and records the department may require to carry into effect the provisions of KRS 368.010 to 368.120 and the administrative regulations issued under those sections[hereunder]. Every licensee shall preserve the books, accounts, and records for at least two (2) years.

(2)
Any fee charged by a licensee for cashing a check shall be disclosed in writing to the bearer of the check prior to cashing the check, and the fee shall be paid at the time the check is cashed. Any fee charged by a licensee for cashing a check shall not exceed the lesser of fifteen percent (15%) of the face amount of the check or thirty dollars ($30). Any fee charged by a licensee for cashing a check shall be deemed a service fee and not interest. Any fee charged by a licensee for cashing a postdated check shall be viewed as interest subject to KRS Chapter 360. A licensee shall not charge a service fee for cashing a postdated check.
(3)
Before a licensee shall deposit with any bank or other depository institution a check cashed by the licensee, the check shall be endorsed with the actual name under which the licensee is doing business.

(4)
No licensee shall cash a check payable to a payee other than a natural person unless the licensee has previously obtained appropriate documentation from the board of directors or similar governing body of the payee clearly indicating the authority of the natural person or persons cashing the check, draft, or money order on behalf of the payee.

(5)
No licensee shall indicate through advertising, signs, billhead, or otherwise that checks may be cashed without identification of the bearer of the check; and any person seeking to cash a check shall be required to submit reasonable identification as prescribed by the department. The provisions of this subsection shall not prohibit a licensee from cashing a check simultaneously with the verification and establishment of the identity of the presenter by means other than the presentation of identification.

(6)
Within five (5) business days after being advised by the payor financial institution that a check, draft, or money order has been altered, forged, stolen, obtained through fraudulent or illegal means, negotiated without proper legal authority, or represents the proceeds of illegal activity, the licensee shall notify the department and the Commonwealth's attorney for the judicial circuit in which the check was received. If a check, draft, or money order is returned to the licensee by the payor financial institution for any of these reasons, the licensee shall not release the check, draft, or money order without the consent of the Commonwealth's attorney or other investigating law enforcement authority.

(7)
No licensee shall alter or delete the date on any check or postdated check accepted by the licensee.

(8)
No licensee shall engage in unfair or deceptive acts, practices, or advertising in the conduct of the licensed business.

(9)
No licensee shall require a customer to provide security for the transaction or require the customer to provide a guaranty from another person.

(10)
A licensee shall not have more than one (1) postdated check from any one (1) customer at any one time, with a face value greater than two-hundred and fifty dollars ($250).

(11)
Each licensee shall inquire of any person seeking to present a postdated check whether the person has any outstanding postdated checks from other licensees. If the customer represents in writing that the customer has no more than one (1) postdated check outstanding to any licensee and that the face value of the outstanding postdated check issued by the customer does not equal or exceed two-hundred and fifty dollars ($250), a licensee may accept a postdated check in an amount which, when combined with the customer's other outstanding postdated check, does not exceed two-hundred and fifty dollars ($250). If the customer represents in writing that the customer has more than one (1) postdated check outstanding to any licensee, or if the face value of the postdated check issued by the customer equals or exceeds two-hundred and fifty dollars ($250), a licensee shall not accept another postdated check from that customer until the customer represents to the licensee in writing that the customer qualifies to issue a new postdated check in accordance with the requirements set forth in this section.

(12)
A licensee shall not use any device or agreement, including agreements with affiliated licensees, with the intent to obtain greater charges than are authorized in this section.

Section 7.   KRS 368.110 is amended to read as follows:

(1)
The commissioner may revoke a license on any ground on which he may refuse to grant a license or for violation of any provision of KRS 368.010 to 368.120 or if the licensee:

(a)[(1)]
Has committed any fraud, engaged in any dishonest activities, or made any misrepresentation;

(b)[(2)]
Has violated any provisions of KRS 368.010 to 368.120 or any administrative regulation issued pursuant thereto or has violated any other law in the course of its or his dealings as a licensee;

(c)[(3)]
Has made a false statement in the application for the license or failed to give a true reply to a question in the application;

(d)[(4)]
Has demonstrated his or its incompetency[competency] or untrustworthiness to act as a licensee.

(2)
If the reason for revocation or suspension of a licensee's license at any one (1) location is of general application to all locations operated by a licensee, the commissioner may revoke or suspend all licensees issued to a licensee
SECTION 8.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Any person aggrieved by the conduct of a licensee under KRS 368.010 to 368.120 in connection with the licensee's regulated activities may file a written complaint with the commissioner who may investigate the complaint.
(2)
In the course of the investigation of the complaint, the commissioner may:
(a)
Subpoena witnesses;
(b)
Administer oaths;
(c)
Examine any individual under oath; and

(d)
Compel the production of records, books, papers, contracts or other documents relevant to the investigation.

(3)
If any person fails to testify or to comply with a subpoena from the commissioner under this section, the commissioner may petition any court of competent jurisdiction for enforcement.

(4)
The license of any licensee under KRS 368.010 to 368.120 who fails to comply with a subpoena of the commissioner may be suspended pending compliance with the subpoena.

(5)
The commissioner may investigate all complaints filed by any person that are not criminal in nature, and that relate to the check cashing business.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Each licensee shall file an annual report with the commissioner by September 1 of each year, containing the following information:

(a)
The names and addresses of persons owning controlling interest in each license;
(b)
The location of all places of business operated by the licensee and the nature of the business conducted at each location;
(c)
The names and addresses of all affiliated entities regulated under KRS 368.010 to 368.120 that are doing business in this state;
(d)
Balance sheets, statement of income and expenses, and other statistical information required by the commissioner. The commissioner may require the licensee to include these items and any others consistent with generally accepted accounting practices in order to determine the general results of operations under KRS 368.010 to 368.120; and

(e)
If the licensee is a corporation, the names and addressees of its officers and directors; or if the licensee is a partnership, the names and addresses of the partners; or if the licensee is a limited liability company, the names and addresses of the board of directors of the limited liability company.
(2)
If the licensee holds two (2) or more licenses or is affiliated with other licensees, a composite report may be filed.

(3)
All reports shall be filed in a form required by the commissioner and shall be sworn to by a responsible officer of the licensee.

(4)
The information submitted by licensees under this section shall be held in confidence by the department and the commissioner.

Page 1 of 8
BR080500.100-805



