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AN ACT relating to administrative regulations.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 13A.030 is amended to read as follows:

(1)
The Administrative Regulation Review Subcommittee shall:

(a)
Conduct a continuous study as to whether additional legislation or changes in legislation are needed based on various factors, including but not limited to, review of new, emergency, and existing administrative regulations, the lack of administrative regulations, and the needs of administrative bodies;

(b)
Review and comment upon administrative regulations submitted to it by the Commission;

(c)
Make recommendations for changes in statutes, new statutes, repeal of statutes affecting administrative regulations or the ability of administrative bodies to promulgate them; and

(d)
Conduct such other studies relating to administrative regulations as may be assigned by the Commission.

(2)
The subcommittee may make a nonbinding determination:

(a)
That an administrative regulation is deficient because it:

1.
Is wrongfully promulgated;

2.
Appears to be in conflict with an existing statute;

3.
Appears to have no statutory authority for its promulgation;

4.
Appears to impose stricter or more burdensome state requirements than required by the federal mandate, without reasonable justification;

5.
Fails to use tiering unless tiering is clearly inappropriate[when tiering is applicable];

6.
Is in excess of the administrative body's authority; or

7.
Appears to be deficient in any other manner;

(b)
That an administrative regulation is needed to implement an existing statute;

(c)
That an administrative regulation should be amended or repealed.

(3)
The subcommittee may require any administrative body to submit data and information as required by the subcommittee in the performance of its duties under this chapter, and no administrative body shall fail to provide the information or data required.

Section 2.   KRS 13A.032 is amended to read as follows:

A finding of noncompliance with KRS 13A.030(2)(a) made by a subcommittee shall establish a prima facie case of legislative intent and shall be competent evidence in any action or proceeding in this state in which the validity of an administrative regulation is at issue. Upon such finding, the Legislative Research Commission may institute legal proceedings in Franklin Circuit Court.

Section 3.   KRS 13A.190 is amended to read as follows:

(1)
An emergency administrative regulation is one that[:

(a)
] must be placed into effect immediately:
(a)
Because there exists an imminent danger to the life, health, safety, or property of the citizens of the Commonwealth that could not have been foreseen during the two (2) month period immediately preceding the day on which an administrative body files the emergency administrative regulation; or

(b)
To [in order to:

1.
Meet an imminent threat to public health, safety, or welfare; or

2.
]prevent a loss of federal funds or federal approval of a program, if the administrative body establishes in writing and in detail:
1.
The reasons the deadline could not have been met by the promulgation of an ordinary administrative regulation; and
2.
That the necessity for an emergency administrative regulation was not a result of delay by the administrative body; or

(c)
To meet a deadline that has been established by state law for the promulgation of an administrative regulation, if the administrative body establishes, in writing and in detail:
1.
The reasons the deadline could not have been met by the promulgation of an ordinary administrative regulation; and
2.
That the necessity for an emergency administrative regulation was not a result of delay by the administrative body; or
(d)
To meet a deadline for the promulgation of an administrative regulation that is established by state law, or federal law or regulation, and information that must be received from a federal agency was not received in sufficient time to promulgate an ordinary administrative regulation.
(2)
An emergency administrative regulation shall be:

(a)
[

; or

3.
Meet a deadline for the promulgation of an administrative regulation that is established by state law, or federal law or regulation; or

4.
Protect human health and the environment; and

(b)
1.
Is ]Temporary in nature and[ will] expire as provided in this section; or

(b)
[2.
Is temporary in nature and Will be ]Replaced by an ordinary administrative regulation as provided in this section.

(3)[(2)]
An emergency administrative regulation shall not:
(a)
Create or impose a fine, fee, or other charge; or

(b)
Increase an existing fine, fee, or other charge.

(4)
Emergency administrative regulations shall become effective and shall be considered as adopted upon filing. Emergency administrative regulations shall be published in the next Administrative Register.

(5)[(3)]
(a)
Except as provided by paragraph (b) of this subsection, emergency administrative regulations shall expire one hundred seventy (170) days after the date of publication or when the same matter filed as an ordinary administrative regulation filed for review is adopted, whichever occurs first.

(b)
If an administrative body extends the public comment period as provided by KRS 13A.270(1), or extends the time for filing a statement of consideration as provided by KRS 13A.280(3), an emergency administrative regulation shall remain in effect for one hundred seventy (170) days after the date of publication plus the number of days extended under the provisions of KRS 13A.270(1) or 13A.280(3), as applicable.

(6)[(4)]
An emergency administrative regulation shall not be renewed for a period of nine (9) months after it has been initially filed. No other emergency administrative regulation that is identical to or substantially the same as the previously-filed emergency administrative regulation shall be promulgated.

(7)[(5)]
When an emergency administrative regulation governing the same subject matter governed by an emergency administrative regulation filed within the previous nine (9) months is filed, it shall contain a detailed explanation of the manner in which it differs from the previously filed emergency administrative regulation. The detailed explanation shall be included in the statement of emergency.

(8)[(6)]
Each emergency administrative regulation shall contain a detailed statement of:

(a)
The precise nature of the emergency;

(b)
The reasons why an ordinary administrative regulation is not sufficient;

(c)
Whether or not the emergency administrative regulation will be replaced by an ordinary administrative regulation;

(d)
If the emergency administrative regulation will not be replaced by an ordinary administrative regulation, the reasons therefor;[ and]
(e)
When the administrative agency became aware of the need for the emergency administrative regulation;
(f)
If applicable, when the administrative agency received federal information necessary for the promulgation of the emergency administrative regulation; and
(g)
If applicable, the explanation required by subsection (7)[(5)] of this section.

(9)[(7)]
An administrative body shall attach the:

(a)
Statement of emergency required by subsection (8)[(6)] of this section to the front of the original and each copy of a proposed emergency administrative regulation; and

(b)
Regulatory impact analysis, tiering statement, federal mandate comparison, fiscal note, summary of material incorporated by reference if applicable, and other forms or documents required by the provisions of this chapter to the back of the emergency administrative regulation.

(10)[(8)]
If an emergency administrative regulation will not be replaced by an ordinary administrative regulation, the administrative body shall schedule a public hearing pursuant to KRS 13A.270(1). The public hearing information required by KRS 13A.270(2) shall be attached to the back of the emergency administrative regulation.

(11)[(9)]
A space no smaller than four (4) inches wide by two (2) inches long in the upper right hand corner of the statement shall be left blank for the regulations compiler's stamp. The number of the emergency administrative regulation shall be typed directly below the heading "Statement of Emergency." The number of the emergency administrative regulation shall be the same number as the ordinary administrative regulation followed by an "E."

(12)[(10)]
Each executive department emergency administrative regulation shall be signed by the head of the administrative body and countersigned by the Governor prior to filing with the Commission. These signatures shall be on the statement of emergency attached to the front of the emergency administrative regulation.

(13)[(11)]
(a)
If an ordinary administrative regulation that was filed to replace an emergency administrative regulation is withdrawn, the emergency administrative regulation shall expire on the date the ordinary administrative regulation is withdrawn.

(b)
If an ordinary administrative regulation that was filed to replace an emergency administrative regulation is withdrawn, the administrative body shall inform the regulations compiler of the reasons for withdrawal in writing.

(14)[(12)]
(a)
If an emergency administrative regulation, that was intended to be replaced by an ordinary administrative regulation, is withdrawn, the emergency administrative regulation shall expire on the date it is withdrawn.

(b)
If an emergency administrative regulation has been withdrawn, the ordinary administrative regulation that was filed with it shall not expire unless the administrative body informs the regulations compiler that the ordinary administrative regulation is also withdrawn.

(c)
If an emergency administrative regulation is withdrawn, the administrative body shall inform the regulations compiler of the reasons for withdrawal in writing.

(15)[(13)]
A subcommittee may review an emergency administrative regulation and may recommend to the Governor that the regulation be revoked.

Section 4.   KRS 13A.210 is amended to read as follows:

(1)
When promulgating administrative regulations and reviewing existing ones, administrative bodies shall, whenever possible, tier their administrative regulations to reduce disproportionate impacts on certain classes of regulated entities and to avoid regulating entities that do not contribute significantly to the problem the administrative regulation was designed to address. The tiers, however, shall[must] be based upon reasonable criteria and uniformly applied to an entire class. Administrative bodies shall[may] use any number of tiers that[they feel] will solve most efficiently and effectively the problem the administrative regulation addresses. A written statement shall[must] be submitted to the Legislative Research Commission:

(a)
Explaining why tiering was or was not used, including a discussion in sufficient detail of the methods of tiering that were used or considered, including the items, methods, or procedures specified in subsections (2) to (5) of this section; and

(b)
If tiering was not applied, stating in detail why each method, item, or procedure was not applied.

(2)
Administrative bodies may use, but shall not be limited to, the following methods of tiering administrative regulations:

(a)
Reduce or modify substantive regulatory requirements;

(b)
Eliminate some requirements entirely;

(c)
Simplify and reduce reporting and recordkeeping requirements;

(d)
Provide exemptions from reporting and recordkeeping requirements;

(e)
Reduce the frequency of inspections;

(f)
Provide exemptions from inspections and other compliance activities;

(g)
Delay compliance timetables;[ and]
(h)
Reduce or modify fine schedules for noncompliance; and

(i)
Address and alleviate special problems of individuals and small businesses in complying with an administrative regulation.

(3)
When tiering regulatory requirements, administrative bodies may use, but shall not be limited to, size and nonsize variables. Size variables include number of citizens, number of employees, level of operating revenues, level of assets, and market shares. Nonsize variables include degree of risk posed to humans, technological and economic ability to comply, geographic locations, and level of federal funding.

(4)
When modifying tiers, administrative bodies shall monitor, but shall not be limited to, the following variables:

(a)
Changing demographic characteristics;

(b)
Changes in the composition of the work force;

(c)
Changes in the inflation rate requiring revisions of dollar-denominated tiers;

(d)
Changes in market concentration and segmentation;

(e)
Advances in technology; and

(f)
Changes in legislation.

(5)
When tiering administrative regulations for small business concerns, administrative bodies shall use the small business size standards as defined in Section 632 of the Federal Small Business Act and Part 121 of Title Thirteen of the Code of Federal Regulations.

Section 5.   KRS 13A.240 is amended to read as follows:

(1)
Every administrative body shall prepare and submit to the Legislative Research Commission an original and five (5) duplicate copies of a regulatory impact analysis for every administrative regulation when it is filed with the Commission. The regulatory impact analysis shall include, but not be limited to, the following information:

(a)
The type and number of individuals, businesses, organizations, and state and local governments affected by the administrative regulation; and

(b)
The direct and indirect costs or savings, including, to the extent available from the public comments received, the:

1.
Effect on the cost of living and employment in the geographical area in which the administrative regulation will be implemented; and

2.
Effect on the cost of doing business in the geographical area in which the administrative regulation will be implemented; and

3.
Compliance, reporting, and paperwork requirements of the administrative regulation on those affected for the first year following the implementation of the administrative regulation, number of forms, reports, testing, or monitoring required to be completed, including the average annual cost of completing such forms, reports, testing, or monitoring, and the continuing costs or savings for the second and subsequent years with any factors which might increase or decrease the cost of the administrative regulation, including the effect on competition being noted; and

(c)
The direct and indirect costs or savings and paperwork requirements to the promulgating administrative body for the administration and enforcement of the administrative regulation for the first year following the implementation of the administrative regulation, and the continuing costs or savings for the second year with any factors which might increase or decrease the cost of the administrative regulation being noted; and

(d)
An assessment of any anticipated effect on state and local revenues; and

(e)
The source of the revenue to be used for the implementation and enforcement of the administrative regulation; and

(f)
To the extent available from the public comments received, the economic impact of the administrative regulation on the geographical area in which the administrative regulation will be implemented, and on the state, including the effects of the economic activities arising from the administrative regulation; and

(g)
An assessment of alternative methods for accomplishing the purpose of the administrative regulation and the reasons why they were rejected in favor of the administrative regulation; and

(h)
A detailed[An] assessment of each of the expected benefits of the administrative regulation including, in plain language understandable to an ordinary high school graduate, a summary of the effect of the administrative regulation, a summary of scientific data or research in support of the administrative regulation, and a cost/benefit analysis that compares the costs of compliance with the administrative regulation by citizens and businesses to the value of the expected benefits of the administrative regulation; and

(i)
After consideration of tiering, utilizing the methods of tiering established by the provisions of Section 4 of this Act and taking into account special problems faced by individuals and small businesses in complying with the administrative regulation, a statement in:

1.
Plain language understandable to an ordinary high school graduate; and

2.
Sufficient detail to establish whether tiering will provide substantial benefits at a lower cost; and
(j)[(i)]
A statement:

1.
Identifying the effects of the administrative regulation on the public health and environmental welfare of the geographical area in which the administrative regulation will be implemented and upon the state; and

2.
Stating whether there would be a detrimental effect on the environment and public health if the administrative regulation is not implemented; and

3.
If there would be a detrimental effect on the environment and public health, an explanation of the detrimental effect; and

(k)[(j)]
A written statement identifying any statute, rule, regulation, or governmental policy which the administrative regulation may be in conflict with, overlap, or duplicate; and a written statement for the necessity to promulgate the administrative regulation if conflict, overlapping, or duplication is found to exist. The administrative body shall also indicate whether or not any effort has been made to harmonize the administrative regulation with any statute, rule, regulation, or governmental policy with which it has been found to be in conflict.

(2)
The Legislative Research Commission shall review all regulatory impact analyses submitted by all administrative bodies, and prepare a written analysis thereof and of the administrative regulation. The Legislative Research Commission may require any administrative body to submit background data upon which the information required by subsection (1) is based, and an explanation of how the data was gathered.

Section 6.   KRS 13A.290 is amended to read as follows:

(1)
Within forty-five (45) days after publication of an administrative regulation in "The Administrative Register," or within forty-five (45) days of the receipt of a statement of consideration, the Administrative Regulation Review Subcommittee shall meet to review the administrative regulation.

(2)
The meetings shall be open to the public.

(3)
Public notice of the time, date, and place of the Administrative Regulation Review Subcommittee meeting shall be given in the Administrative Register.

(4)
A representative of the administrative body promulgating the administrative regulation under consideration shall be present to explain the administrative regulation and to answer questions thereon. If a representative of the administrative body with authority to amend the administrative regulation is not present at the subcommittee meeting, the administrative regulation shall be deferred to the next regularly-scheduled meeting of the subcommittee.

(5)
Following the meeting and before the next regularly-scheduled meeting of the Commission, the Administrative Regulation Review Subcommittee shall forward to the Commission its findings, recommendations, or other comments it deems appropriate in writing. The Administrative Regulation Review Subcommittee shall also forward to the Commission its findings, recommendations, or other comments it deems appropriate on an existing administrative regulation it has reviewed. One (1) copy thereof shall be sent to the promulgating agency. The Administrative Regulation Review Subcommittee's findings shall be published in the Administrative Register.

(6)
(a)
After review by the Administrative Regulation Review Subcommittee, the Commission shall, at its next regularly-scheduled meeting, assign the matter to a subcommittee of appropriate jurisdiction over the subject matter.

(b)
Upon notification of the assignment by the Commission, the legislative subcommittee to which the matter is assigned shall notify the regulations compiler:

1.
Of the date, time, and place of the meeting at which it will consider the matter; or

2.
That it will not meet to consider the matter.

(7)
Within thirty (30) days of the assignment, the subcommittee shall hold a public meeting during which the regulation shall be reviewed. If the thirtieth day of the assignment falls on a Saturday, Sunday, or holiday, the deadline for review shall be the workday following the Saturday, Sunday, or holiday. The subcommittee may also review an existing administrative regulation and make a determination as provided by KRS 13A.030(2) and (3). Notice of the time, date, and place of the meeting shall be placed in the legislative calendar.

(8)
An administrative body shall comply with subsection (4) of this section.

(9)
The subcommittee shall;

(a)
1.
[ be empowered to ]Make a determination, as applicable, specified by subsection (2) of Section 1 of this Act; or

2.
Approve the administrative regulation that has been assigned to it for review.[the same nonbinding determinations and to]

(b)
The subcommittee may exercise the same authority as the Administrative Regulation Review Subcommittee as provided in KRS 13A.030(2) and (3).

(10)
(a)
Upon adjournment of the meeting at which a legislative subcommittee has considered an administrative regulation pursuant to subsection (7) of this section, the subcommittee shall inform the regulations compiler of its findings, recommendations, or other action taken on the administrative regulation.

(b)
Following the meeting and before the next regularly-scheduled meeting of the Commission, the subcommittee shall forward to the Commission its findings, recommendations, or other comments it deems appropriate in writing. One (1) copy thereof shall be sent to the promulgating agency. The subcommittee's findings shall be published in the Administrative Register.

Section 7.   KRS 13A.330 is amended to read as follows:

(1)
An administrative regulation that has not been found deficient by a legislative subcommittee shall be considered as adopted and shall become effective[:

(a)
] upon adjournment on the day a subcommittee meets to consider the administrative regulation pursuant to KRS 13A.290(7) if:

(a)[1.]
The administrative regulation is on the agenda of the subcommittee meeting;

(b)[2.]
A quorum of the subcommittee is present; and

(c)[3.]
The subcommittee:

1.[a.]
Considers the administrative regulation and takes the action specified by subsection (9) of Section 6 of this Act; or

2.[b.]
Fails to consider the administrative regulation within thirty (30) days of its assignment and fails to agree to defer its consideration of the administrative regulation to its next scheduled monthly meeting[; or

(b)
If a subcommittee fails to meet within thirty (30) days of assignment of an administrative regulation as provided in KRS 13A.290(7), or does not place the administrative regulation on the agenda of a meeting held within thirty (30) days of the referral of the administrative regulation to it by the Commission, at the expiration of the thirty (30) day period].

(2)
If an administrative regulation has been found deficient by a legislative subcommittee, the legislative subcommittee shall transmit to the Governor:

(a)
A copy of its finding of deficiency and other findings, recommendations, or comments it deems appropriate; and

(b)
A request that the Governor determine whether the administrative regulation shall:

1.
Be withdrawn;

2.
Be withdrawn and amended to conform to the finding of deficiency; or

3.
Become effective pursuant to the provisions of this section notwithstanding the finding of deficiency.

(3)
The Governor shall transmit his determination to the Commission and the regulations compiler.

(4)
An administrative regulation that has been found deficient by a legislative subcommittee shall be considered as adopted and become effective after:

(a)
The subcommittee of appropriate jurisdiction to which an administrative regulation was assigned pursuant to KRS 13A.290(6) has:

1.
Reviewed the administrative regulation; and[or]
2.
Taken the action specified by subsection (9) of Section 6 of this Act[Failed to meet within thirty (30) days of such assignment]; and

(b)
The regulations compiler has received the Governor's determination pursuant to this section.

Section 8.   KRS 13A.015 is amended to read as follows:

(1)
Except as provided by subsection (5) of this section, prior to the promulgation of an administrative regulation, an administrative body shall:

(a)
Publish a notice of its intent to promulgate an administrative regulation in the administrative register; and

(b)
Hold a public hearing and receive oral or written comments on the proposed administrative regulation as provided by this section.

(2)
The notice of intent published in the Administrative Register shall include:

(a)
A statement that the administrative body intends to promulgate an administrative regulation;

(b)
The specific subject matter of the proposed administrative regulation;

(c)
A statement that the administrative body will hold a public hearing if a public hearing is requested at least ten (10) days prior to the date of the public hearing, in writing, by five (5) persons, or by an administrative body, or by an association having at least five (5) members, provided that a minimum of five (5) persons agree to be present at the public hearing:

1.
No sooner than the twenty-first day nor later than the last workday of the month in which the notice of intent to promulgate is published in the Administrative Register;

2.
At which it will accept oral and written comments from any interested person;

(d)
The address to which the written request for a public hearing and written comments shall be sent;

(e)
The date, time, and place of the public hearing;

(f)
The following information relating to the proposed administrative regulation:

1.
The statutory authority for the administrative regulation;

2.
A summary of the administrative regulation, including how an existing administrative regulation will be amended by the proposed administrative regulation

, if applicable;

3.
A statement of the need for, and the function of, the administrative regulation;

4.
A statement of the benefits expected from the administrative regulation; and

5.
How the administrative regulation will be implemented; and
(g)
A request that affected individuals, businesses, or other entities identify the anticipated effects of the proposed administrative regulation, including:
1. The increase or decrease of the cost of doing business;

2. The increase or decrease in the cost of living;

3. The value of the expected benefits;

4. The method of tiering that the administrative body could apply to reduce the impact on an entity that does not contribute significantly to the problem that the proposed administrative regulation will address;

5. The special problems faced by individuals and small businesses in complying with the administrative regulation;

6. Alternative ways of dealing with the special problems; and

7. Classes that will be disproportionately impacted.

(3)
(a)
An administrative body shall provide a form to be completed and filed by a person who wishes to be notified of the intent of the administrative body to promulgate an administrative regulation.

(b)
A copy of the notice of intent shall be mailed:

1.
To every person who has filed this form;

2.
On the date the notice is published in the Administrative Register.

(4)
(a)
An administrative body shall file the notice of its intent to promulgate an administrative regulation with the regulations compiler.

(b)
The date a notice of intent to promulgate an administrative regulation is published in the Administrative Register shall be governed by the provisions of KRS 13A.050(3) and 13A.150.

(c)
The Commission may prescribe the format for the notice of intent.

(5)
(a)
A notice of intent shall not be filed for an emergency administrative regulation that will not be replaced by an ordinary administrative regulation.

(b)
If an emergency administrative regulation will be replaced by an ordinary administrative regulation, the notice of intent for the ordinary administrative regulation shall be filed at the same time as the emergency administrative regulation that will be replaced.
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