UNOFFICIAL COPY AS OF  03/12/98
1998 REG. SESS.
98 RS SB 313/GA


AN ACT related to mining.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 351.090 is amended to read as follows:

(1)
The Governor shall appoint an adequate number of mine inspectors to insure at least two (2) inspections annually, provided the mine is in operation the entire year or the proportionate thereof, of all mines in the state and sufficient additional inspectors to enable the commissioner to provide adequate surveillance of those underground coal mines where conditions or management policy dictate that more inspections are needed to insure the safety of miners. One (1) or more of the appointees may be designated as electrical mine inspectors. The Governor shall also appoint an adequate number of mine safety analysts and mine safety instructors. The term of office of each mine inspector, each mine safety analyst, each electrical inspector, and each mine safety instructor shall be during the period of capable, efficient service and good behavior.

(2)
All mine inspectors, mine safety analysts, electrical inspectors, and mine safety instructors shall have a thorough knowledge of first aid and mine rescue and be able to instruct in first aid and mine rescue, and shall possess thoroughly the knowledge required of the commissioner by KRS 351.060, and shall have a thorough and practical knowledge of mining gained by at least five (5) years' experience in coal mines in this state. All surface mine safety analysts shall have at least five (5) years' experience in surface mines in this state. For the purposes of this subsection, a degree in mining engineering from a recognized institution shall be deemed equivalent to two (2) years of practical experience in coal mines or an associate degree in mining technology from a recognized institution shall be deemed equivalent to one (1) year practical experience in coal mines. Persons desiring to use their mining engineering or technology degree for practical experience credit shall file[ a certified transcript of their grades and] proof of having received their degree prior to examination.

(3)
No person shall be appointed to the office of mine inspector, underground mine safety analyst, electrical inspector, or mine safety instructor unless he holds a current mine foreman's certificate. No person shall be appointed to the office of surface mine safety analyst unless he holds a current surface mine foreman's certificate. Persons appointed as mine inspectors, mine safety analysts, electrical inspectors, and mine safety instructors shall pass an examination administered by the board. The commissioner may recommend to the Governor applicants for the positions of mine inspector, mine safety analyst, electrical inspector, or mine safety instructor who have successfully passed the examination and are proved by worth, training, and experience to be the most competent of the applicants.

(4)
Mine inspectors, mine safety analysts, electrical inspectors, and mine safety instructors shall be of good moral character and temperate habits and shall not, while holding office, act in any official capacity in operating any coal mine.

(5)
No reimbursement for traveling expenses shall be made except on an itemized accounting for the expenses submitted by inspectors, analysts, and safety instructors who shall verify upon oath that the expenses were incurred in the discharge of their official duties.

(6)
Each mine inspector, mine safety analyst, electrical inspector, and mine safety instructor shall take oath, which shall be certified by the officer administering it. The oath, in writing, and the certificate, shall be filed in the office of the Secretary of State.

(7)
Each mine inspector, mine safety analyst, electrical inspector, and mine safety instructor shall give bond with surety approved by the Governor.

(8)
Persons, other than those employed by a company, who by contractual or other rights, perform mine inspection work in any capacity, shall be familiar with mining and possess experience equal to that required of a state mine inspector. They shall also be held responsible for their conduct in the performance of their inspections and related acts. This subsection shall not apply to persons excluded by other laws or those who by agreement with the licensee make mine visits for technical and investigative work.

Section 2.   KRS 351.125 is amended to read as follows:

The department shall provide first-aid training incorporating all training required by the state's approved program for emergency medical technicians or the department's mine emergency technician program which is applicable to[for underground coal] mines. Each candidate for certification as a mine foreman shall complete the department's first-aid course of instruction and shall pass an examination on the course as a prerequisite for certification. The course of instruction and examination shall have prior approval of the board.

Section 3.   KRS 351.194 is amended to read as follows:

(1)
The commissioner or a majority of the board may convene a meeting of the board at which it shall consider whether to schedule a hearing regarding any licensee, coal operation, or other person involved in the mining of coal.

(2)
If the board determines that there is probable cause to believe that the licensee, coal operation, or other person against whom the department has made allegations of unsafe work practices or other violation of applicable law is guilty of an alleged violation, the board shall schedule a hearing at which the department shall offer evidence in support of the allegations made by it. The licensee, coal operation, or other person against whom the allegations are made shall be given not less than twenty (20)[thirty (30)] days' written notice of the charges against him, together with the date, time, and place at which the charges shall be heard, and of his opportunity to be represented by counsel, produce evidence and witnesses on his behalf, and examine the evidence and documents that may be produced against him. The board may also be represented by counsel and shall not be bound by the technical rules of evidence, but its order shall be based upon competent evidence. Any licensee or other person summoned to appear at a hearing in the manner established in this subsection may, in writing, waive the notice required to be given to him.

(3)
The board may proceed with its hearing of charges made by the department against any licensee, coal operation, or other person who, after being duly notified in accordance with the requirements of this section, fails to appear at or participate in the hearing and who fails to assert any legitimate basis for the failure.

(4)
Within ninety (90)[thirty (30)] days after hearing, the board shall issue an order in which it sets out its determinations concerning each matter coming before it. Copies of the order shall be provided to all parties to the hearing. The department shall carry out or enforce, as appropriate, the order of the board, which may include though not be limited to the revocation, suspension, or probation of the mine license or the miner's certification.

(5)
An appeal of an order of the board shall be filed in the Circuit Court of the county in which the mining operation is located within thirty (30) days of entry of the order.

Section 4.   KRS 351.242 is amended to read as follows:

(1)
There is hereby created in the department the Division of Mine Safety Analysis.

(2)
Persons employed in the division as underground or surface mine safety analysts shall satisfy the applicable requirements established in KRS 351.090.

(3)
The primary responsibility of the safety analyst is to prevent mine accidents and fatalities by observing and evaluating the work habits of persons involved in the direct production of coal and to contact, advise, and assist these persons in correcting their unsafe or potentially hazardous actions.

(4)
The safety analyst shall have the same powers as a mine inspector of the department, but these powers shall be considered secondary to the primary responsibilities provided in subsection (3) of this section. Each time a safety analyst enters a mine to perform his primary responsibility, he shall confer with the foreman as to the conditions of the mine and the work practices of the employees.

(5)
The safety analyst shall keep mine management, representatives of the employees, and the commissioner informed about all hazardous conditions and all matters which may improve the safety of mines.

(6)
The division shall assist the Division of Miner Training, Education, and Certification in assessing the effectiveness of miner training programs.

(7)
The commissioner shall at his discretion assign safety analysts to all[ underground] mines in the state taking into consideration such factors as the history of accidents at the mine, experience of the work force, physical condition of the mine, and size of the mine.

(8)
The commissioner may coordinate the assignment of safety analysts with the appropriate federal authorities to minimize duplication of accident prevention efforts.

(9)
The commissioner shall report annually to the General Assembly and to the Governor on the effectiveness of the safety analysts in improving mine safety.

Section 5.   KRS 352.010 is amended to read as follows:

(1)
As used in this chapter, unless the context requires otherwise:

(a)
"Abandoned workings" means excavations, either caved or sealed, that are deserted and in which further mining is not intended, or open workings which are ventilated and not inspected regularly;

(b)
"Active workings" means all places in a mine that are ventilated and inspected regularly;

(c)
"Approved" means that a device, apparatus, equipment, machinery, or practice employed in the mining of coal has been approved by the commissioner of the Department of Mines and Minerals;

(d)
"Approved safety lamp" means any bonneted lamp that bears the approval plate of the Federal Bureau of Mines,[ or] the Mining Enforcement and Safety Administration, or the Mine Safety and Health Administration and is approved by the department[ of Mines and Minerals of this state];

(e)
"Assistant mine foreman" means a certified person designated to assist the mine foreman in the supervision of a portion or the whole of a mine or of the persons employed therein;

(f)
"Board" means the Mining Board created in KRS 351.105;

(g)
"Commercial mine" means any coal mine from which coal is mined for sale, commercial use, or exchange. This term shall in no instance be construed to include a mine where coal is produced for own use;

(h)
"Commissioner" means commissioner of the Department of Mines and Minerals;

(i)
"Department" means the Department of Mines and Minerals;

(j)
"Drift" means an opening through strata or coal seams with opening grades sufficient to permit coal to be hauled therefrom, or which is used for the purpose of ventilation, drainage, ingress, egress, and other purposes in connection with the mining of coal;

(k)
"Excavations and workings" means the excavated portions of a mine;

(l)
"Face equipment" means mobile or portable mining machinery having electric motors or accessory equipment normally installed or operated inby the last open crosscut in any entry or room;

(m)
"Fire boss" (often referred to as mine examiner) means a person certified as a mine foreman or assistant mine foreman who is designated by management to examine a mine or part of a mine for explosive gas or other dangers before a shift crew enters;

(n)
"Gassy mine" means any mine in which there is a record of methane having been ignited, or having been detected with a permissible flame safety lamp, or where methane in the amount of twenty-five hundredths percent (0.25%) or more has been found not less than twelve (12) inches from the roof, face, or rib, using approved methane testers or detectors or by analysis, provided, nevertheless, that on and after June 19, 1976, all underground mines shall be classified as gassy or gaseous;

(o)
"High voltage" means any voltage of[greater than] one thousand (1,000) volts or more;

(p)
"Imminent danger" means the existence of any condition or practice which could reasonably be expected to cause death or serious physical harm before the condition or practice can be abated;

(q)
"Inactive workings" shall include all portions of a mine in which operations have been suspended for an indefinite period, but have not been abandoned;

(r)
"Intake air" means air that has not passed through the last working place of the split or by the unsealed entrances to abandoned workings and by analysis contains not less than nineteen and one-half percent (19.5%) of oxygen, nor more than one-half of one percent (0.5%) of carbon dioxide, no dangerous quantities of flammable gas, and no harmful amounts of poisonous gas or dust;

(s)
"Licensee" means any owner, operator, lessee, corporation, partnership, or other person who procures a license from the department to operate a coal mine;

(t)
"Low voltage" means up to and including six hundred sixty (660) volts;

(u)
"Medium voltage" means voltages greater than six hundred sixty (660) and up to nine hundred ninety-nine (999)[one thousand (1,000)] volts;

(v)
"Mine" means any open pit or any underground workings from which coal is produced for sale, exchange, or commercial use, and all shafts, slopes, drifts, or inclines leading thereto, and includes all buildings and equipment, above or below the surface of the ground, used in connection with the workings. Workings that are adjacent to each other and under the same management and which are administered as distinct units shall be considered separate mines;

(w)
"Mine foreman" means a certified person whom the licensee or superintendent places in charge of the workings of the mine and of persons employed therein;

(x)
"Open-pit mine" shall include open excavations and open-cut workings including auger mines for the extraction of coal;

(y)
"Operator" means the licensee, owner, lessee, or other person who operates or controls a coal mine;

(z)
"Permissible" means that any equipment, device, or explosive that has been approved by the United States Bureau of Mines, the Mining Enforcement and Safety Administration, or the Mine Safety and Health Administration meets all requirements, restrictions, exceptions, limitations, and conditions attached to the classification[ by the bureau];

(aa)
"Preshift examination" means the examination of an underground mine or part of a mine where miners are scheduled to work or travel, and shall be conducted not more than three (3) hours before any on-coming shift;

(bb)
"Return air" means air that has passed through the last active working place on each split, or air that has passed through abandoned, inaccessible or pillared workings;

(cc)
"Shaft" means a vertical opening through the strata that is or may be used, in connection with the mining of coal, for the purpose of ventilation or drainage, or for hoisting men, coal, or materials;

(dd)
"Slope" means an inclined opening used for the same purpose as a shaft;

(ee)
"Superintendent" means the person who, on behalf of the licensee, has immediate supervision of one (1) or more mines;

(ff)
"Supervisory personnel" shall mean a person or persons[ properly] certified under the provisions of KRS Chapter 351 to assist in the supervision of a portion or the whole of the mine or of the persons employed therein;

(gg)
"Tipple or dumping point" means the[ tipple or] structure where coal is dumped or unloaded from the mine car into railroad cars, trucks, wagons, or other means of conveyance;

(hh)
"Working face" means any place in a coal mine at[in] which the extraction of[work of extracting] coal from its natural deposit in the earth is performed during the mining cycle;

(ii)
"Working place" means the area of a coal mine inby the last open crosscut; and

(jj)
"Working section" means all areas of a coal mine from the loading point to and including the working faces.

(2)
The definitions in KRS 351.010 apply also to this chapter, unless the context requires otherwise.

(3)
Except as the context otherwise requires, this chapter applies only to commercial mines as defined in KRS 351.010.

Section 6.   KRS 352.230 is amended to read as follows:

(1)
After June 16, 1972, all electrical equipment purchased for face use in underground mines shall be of the permissible type. The commissioner or his authorized representative shall reject any modification to mining equipment which would endanger the health or safety of employees.

(2)
No person shall be placed in charge of electrical face equipment in any mine unless he is a qualified person, capable of determining the safety of the roof, face, and ribs of the working places and detecting the presence of explosive gas where necessary. Operators of electrical face equipment shall undergo an examination to determine their fitness to detect explosive gas before they are permitted to have charge of electric face equipment, and shall have a minimum of forty-five (45)[ninety (90)] days of actual mining experience. Safety committeemen, shotfirers, and others whose duty may require them to make examination for gas shall undergo and pass an examination or possess a mine foreman's certificate[ or fire boss certificate] before using a flame-safety lamp underground. The examination shall be given by the mine inspector; blank forms therefor to be furnished by the department. A copy shall be retained on file at the mine office and the original shall be sent to the department fully made out and signed by the applicant and approved by the mine inspector.

(3)
No electric face equipment shall be brought within the last breakthrough next to the working face until the equipment operator has made an inspection for explosive gas using a flame-safety lamp or other approved device or instrument in the place where the equipment is to work, unless the examination is then made by some other competent person authorized and appointed for that purpose by the mine foreman. If any explosive gas is found in the place the electric equipment shall not be taken in until the gas is removed.

(4)
While the electric equipment is operating at the face, an examination for gas shall be made at not more than twenty (20) minute intervals. If gas is found in excess of one percent (1%) the power shall be disconnected from the equipment and left disconnected until the gas is removed and the place reported safe by a certified official.

(5)
Headlights shall be installed and maintained in a permissible and working order on all mobile and face equipment at all times the equipment is in operation.

(6)
Headlights shall be mounted to provide maximum illumination where it will be most effective and shall be protected from damage by guarding or locations.

(7)
At all times when mining equipment is being used, it shall be maintained in safe working order.

Section 7.   KRS 352.430 is amended to read as follows:

(1)
The operator or superintendent of every mine shall furnish the mine inspector proper facilities for entering the mine and making examinations or obtaining information.

(2)
If any inspector discovers that any mine does not conform to the provisions of KRS Chapters 351 and this chapter in respect to[ appliances for] the safety of employees, or that by reason of any defect or practice not specifically covered by these chapters in or about the mine, the lives or health of persons employed therein are endangered, he shall immediately issue an emergency order to the licensee[operator] or superintendent. [pursuant to KRS 13B.125, and ]If he deems it necessary for the immediate protection from imminent danger of bodily harm of the persons employed in the mine, he shall withdraw the men who may be endangered. If the entire mine is affected by the dangerous condition, all men shall be withdrawn and production shall be halted until all defects causing the imminently dangerous condition are corrected. If an imminent danger affects only a portion of the mine, the persons whose safety may be menaced thereby shall be withdrawn from the affected part of the mine and production halted in that area until the dangerous condition is corrected. However, where production is necessary to correct the unsafe condition, it shall be permitted to that extent, using only the necessary personnel. Production at the affected area of a mine from which men are withdrawn pursuant to this section may be resumed upon reinspection by a mine inspector and a finding by that inspector that the mine is no longer imminently unsafe.

(3)
In all emergency hearings, the Attorney General, the Commonwealth's attorney, or the county attorney of the judicial circuit or county in which the mine is situated shall appear for the state and defend the action.

Section 8.   KRS 352.480 is amended to read as follows:

(1)
The commissioner shall, upon the application therefor in the form of an affidavit by[of] any licensee, owner, lessee, or operator, make or cause to be made, at the expense of the applicant, a duplicate of any map on file in his office of any mine owned, leased or operated by the applicant.

(2)
No copy of such a map shall be made without the consent of the licensee, owner, lessee, or operator, except that when the owner of any land adjacent to or near the land of the licensee, owner, lessee, or operator files an affidavit with the commissioner showing ownership of the adjacent or nearby property, and alleging that he believes that the licensee, owner, lessee, or operator is encroaching upon or mining on his property, the commissioner shall cause to be furnished to the affiant, at the expense of the affiant, a duplicate of the map filed by the licensee, owner, operator, or lessee.

(3)
When any underground mine is worked out or is about to be abandoned[,] or indefinitely closed, the licensee[operator of the mine] shall make or cause to be made a final survey of the mine, to show the entire worked-out area at the time the mine was abandoned or closed. The results shall be indicated[extended] on the map of the mine previously made, and a copy of the survey shall be filed with the commissioner.

(4)
When satisfactory evidence, in the form of an affidavit, is furnished by any person planning to open or reopen a mine, a duplicate copy of a map of any abandoned mine which might affect the safety of the men to be employed in the proposed mine may be furnished the applicant upon request to the commissioner. The duplicate copy of the map shall be made at the expense of the applicant.
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