UNOFFICIAL COPY AS OF  02/17/98
1998 REG. SESS.
98 RS BR 1706


AN ACT relating to health care.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBTITLE 17A OF KRS 304 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 11 of this Act, unless the context requires otherwise:

(1)
"Consumer" means a person who uses the health care system in the Commonwealth, including beneficiaries of public programs, persons covered by private insurance including self-insurance, and persons without health insurance but who use the health care system.
(2)
"Emergency" means a medical condition, the onset of which is sudden and unexpected, that manifests itself by symptoms of sufficient severity that a prudent layperson, who possesses an average knowledge of health and medicine, could reasonably assume that the condition requires immediate medical treatment, and could expect the absence of medical attention to result in serious impairment to bodily functions or place the person's health in serious jeopardy.
(3)
"Health benefit plan" means any hospital or medical expense policy or certificate; nonprofit hospital, medical-surgical, and health service corporation contract or certificate; self-insured plan or plan provided by a multiple employer welfare arrangement, to the extent permitted by ERISA; health maintenance organization contract; or any health benefit plan which affects the rights of a Kentucky insured and bears a reasonable relation to Kentucky, whether delivered or issued for delivery in Kentucky, and does not include policies covering only accident, credit, dental, disability income, fixed indemnity medical expense reimbursement policy, long-term care, Medicare supplement, specified disease, vision care, coverage issued as a supplement to liability insurance, insurance arising out of a workers' compensation or similar law, automobile medical-payment insurance, insurance under which benefits are payable with or without regard to fault and which is statutorily required to be contained in any liability insurance policy or equivalent self-insurance, short-term coverage, or student health insurance offered by a Kentucky-licensed insurer under written contract with a university or college whose students it proposes to insure.
(4)
"Health care provider" or "provider" means any facility or service required to be licensed under KRS Chapter 216B, pharmacist as defined in KRS Chapter 315, and any of the following independent practicing practitioners:

(a)
Physicians, osteopaths, and podiatrists licensed under KRS Chapter 311;

(b)
Chiropractors licensed under KRS Chapter 312;

(c)
Dentists licensed under KRS Chapter 313;

(d)
Optometrists licensed under KRS Chapter 320;

(e)
Physician assistants regulated under KRS Chapter 311;

(f)
Nurse practitioners licensed under KRS Chapter 314; and

(g)
Other health care practitioners as determined by the department by administrative regulations promulgated under KRS Chapter 13A.

(5)
"Insured" means a person entitled to health insurance coverage under a health benefit plan.

(6)
“Insurer” means any insurance company; health maintenance organization; self-insurer or multiple employer welfare arrangement not exempt from state regulation by ERISA; provider-sponsored integrated health delivery network; self-insured employer-organized association; or nonprofit hospital, medical-surgical, dental, or health service corporation authorized to transact health insurance business in Kentucky.

(7)
"Managed care plan" means a health benefit plan that integrates the financing and delivery of appropriate health care services to covered persons by arrangements with participating providers who are selected to participate on the basis of explicit standards to furnish a comprehensive set of health care services and financial incentives for covered persons to use the participating providers and procedures provided for in the plan.

(8)
"Participating health care provider" means a health care provider that has entered into an agreement with an insurer to provide health care services to an enrollee in its managed care plan.

(9)
"Prudent layperson" means a person without specific medical training for the illness or condition in question who acts as a reasonable person would under similar circumstances.

SECTION 2.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
An insurer shall disclose in writing to an insured the following information:
(a)
A general summary of all covered benefits, including:
1.
General limits on coverage, including any annual or lifetime limits, and limits on specific conditions;
2.
Whether preventive services are covered;
3.
Whether a drug formulary is used and, if so, how decisions are made pertaining to inclusion of drugs; and
4.
How drugs, devices, and procedures are deemed experimental;
(b)
Insured cost-sharing, including employee or beneficiary premium contributions, deductibles, copayments, and coinsurance; and
(c)
Type and extent of dispute resolution procedures.
(2)
An insurer that offers a managed care plan shall disclose in writing to an enrollee the following information at the time of enrollment and upon request:

(a)
Aggregate information on the numbers, types, board certification status, and geographic distribution of primary care providers and specialists;

(b)
Detailed list of names, board certification status, and geographic location of all contracting primary care providers, including:

1.
Whether they are accepting new patients;

2.
Language spoken and availability of interpreter services; and

3.
Whether facilities are accessible to people with disabilities;

(c)
Provider compensation methods, including base payment and additional financial incentives;

(d)
Rules regarding out-of-network services and applicable rates of cost-sharing; and

(e)
Information about what options exist for twenty-four (24) hour coverage and whether enrollees have access to urgent care centers.

(3)
An insurer that offers a managed care plan shall disclose in writing to an enrollee the following information upon request:

(a)
Detailed list of names, board certification status, and geographic location of all contracting specialists and specialty care centers, including:

1.
Whether they are accepting new patients at the time of enrollment; and

2.
Whether facilities are accessible to people with disabilities;

(b)
Detailed list of names, accreditation status, and geographic location of all contracting hospitals, home health agencies, rehabilitation and long-term care facilities, including:

1.
Whether they are accepting new patients at the time of enrollment; and

2.
Whether facilities are accessible to people with disabilities;

(c)
Preauthorization and utilization procedures;

(d)
Use of clinical protocols, practice guidelines, and utilization review standards pertinent to a patient's clinical circumstances;

(e)
Whether the plan has special disease management programs or programs for persons with disabilities;

(f)
Whether a specific prescription drug is included in a formulary and procedures for considering requests for patient-specific waivers; and

(g)
Qualifications of reviewers at the primary and appeal levels.
SECTION 3.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
All health benefit plan networks shall provide access to health care providers to assure that all covered services are accessible without unreasonable delay, including access to emergency services twenty-four (24) hours a day and seven (7) days a week. If a health plan has an insufficient number or type of health care providers to provide a covered benefit with the appropriate degree of specialization, the plan shall ensure that the consumer obtains the benefit outside the network at no greater cost than if the benefit was obtained from participating providers. Plans shall establish and maintain adequate arrangements to ensure reasonable proximity of providers to the business or personal residence of their members.
(2)
Women shall be able to choose a qualified health care provider offered by a plan for the provision of covered care necessary to provide routine and preventative women's health care services.
(3)
Enrollees who require specialty care shall have direct access to a qualified specialist of their choice within a plan's network of health care providers.
(4)
Enrollees undergoing a course of treatment for chronic or disabling conditions at the time they involuntarily change health plans or at a time when a health care provider is terminated by the plan for other than cause shall be able to continue seeing their current specialty health care providers for up to ninety (90) days to allow for transition of care. Health care providers who continue to treat these patients shall accept the plan's rates as payment in full, provide all necessary information to the plan for quality assurance purposes, and promptly transfer all medical records with patient authorization during the transition period.

SECTION 4.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Health benefit plans shall educate their insureds about the availability, location, and appropriate use of emergency and other medical services, cost-sharing provisions for emergency services, and the availability of care outside an emergency department. 

(2)
Health benefit plans using a defined network of health care providers shall cover emergency department screening and stabilization services both in-network and out-of-network without prior authorization for use consistent with the prudent layperson standard. Non-network providers and facilities shall not bill patients for any charges in excess of the health benefit plan's routine payment arrangements.

(3)
Emergency department personnel shall contact a patient's primary care provider or health benefit plan, as appropriate, as quickly as possible to discuss follow-up and post-stabilization care and promote continuity of care.

SECTION 5.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Health care providers shall provide patients with easily understood information and the opportunity to decide among treatment options consistent with the informed consent process, including:

(a)
Discussion of treatment options with a patient without restrictions;

(b)
Ensuring that all persons with disabilities have effective communications with members of the health system in making decisions;

(c)
Discussion of all current treatments a patient may be undergoing, including those alternative treatments that are self-administered;

(d)
Discussion of risks, benefits, and consequences to treatment or nontreatment;

(e)
Giving patients the opportunity to refuse treatment and to express preferences about future treatment decisions;

(f)
Provide information on the use of advance directives, both living wills and durable powers of attorney for health care; and

(g)
Abiding by the decisions made by their patients and their designated representatives consistent with the informed consent process.

(2)
To facilitate greater communication between patients and providers, managed care plans shall:

(a)
Disclose to enrollees factors that could influence advice or treatment decisions, including methods of compensation, ownership or interest in health care facilities, or matters of conscience;

(b)
Ensure that health care provider contracts do not contain any clauses that restrict health care providers' ability to communicate with and advise patients about medically necessary treatment options; and

(c)
Be prohibited from penalizing or seeking retribution against health care professionals or other health workers for advocating on behalf of their patients.
SECTION 6.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Consumers shall not be discriminated against in the delivery of health care services consistent with the benefits covered in the health benefit plan or as required by law based on race, ethnicity, national origin, religion, sex, age, mental or physical disability, genetic information, or source of payment.

(2)
Applicants for coverage under the terms and conditions of a health benefit plan shall not be discriminated against in marketing and enrollment practices based on race, ethnicity, national origin, religion, sex, age, mental or physical disability, genetic information, or source of payment.

SECTION 7.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
Consumers have the right to communicate with health care providers in confidence and to have the confidentiality of their individually identifiable health care information protected. 

(a)
Disclosure of individually identifiable health care information without written consent shall be permitted only in limited circumstances where there is a clear legal basis for doing so, including medical or health care research for which an institutional review board has determined anonymous records will not suffice, investigation of health care fraud, and public health reporting.

(b)
To the maximum feasible extent in all situations, nonidentifiable health care information shall be used unless the individual has consented to the disclosure of individually identifiable information. No greater amount of information shall be disclosed than is necessary to achieve the specific purpose of the disclosure.
(2)
Consumers have the right to review and copy their own medical records and request amendments to their records.

SECTION 8.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

All insureds have the right to a fair and efficient process for resolving differences with their health plans and health care providers, including a rigorous system of internal review and an independent system of external review.

(1)
Internal appeals systems shall include:

(a)
Timely written notification of a decision to deny, reduce, or terminate services or deny payment for services. This notification shall include an explanation of the reasons for the decisions and the procedures available for appealing them;

(b)
Resolution of appeals in a timely manner with expedited consideration for decisions involving emergency urgent care consistent with time frames consistent with those required by Medicare; 

(c)
A claim review process conducted by health care providers who are appropriately credentialed with respect to the treatment involved. Review shall be conducted by individuals who were not involved in the initial decision;

(d)
Written notification of the final determination by the plan of an internal appeal that includes information on the reason for the determination and how a consumer may appeal that decision to an external entity; and

(e)
Reasonable processes for resolving consumer complaints about such issues as waiting times, operating hours, the demeanor of health care personnel, and the adequacy of facilities.

(2)
External appeals system shall:

(a)
Be available only after consumers have exhausted all internal processes, except in cases of urgently needed care;

(b)
Apply to any decision by a health benefit plan to deny, reduce, or terminate coverage or deny payment for services based on a determination that the treatment is either experimental or investigational in nature and apply when the decision is based on a determination that the services are not medically necessary and the amount exceeds a significant threshold or the patient's life or health is jeopardized;

(c)
Follow a standard of review that promotes evidence-based decision-making and relies on objective evidence; and

(d)
Resolve all appeals in a timely manner with expedited consideration for decisions involving emergency or urgent care consistent with time frames consistent with those required by Medicare.
SECTION 9.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, unless the context requires otherwise:
(a)
"Appropriate and medically necessary" means the standard for health care services as determined by health care providers in accordance with the prevailing practices and standards of the medical profession and community;
(b)
"Health care treatment decision" means a determination made when medical services are actually provided by the health benefit plan and a decision which affects the quality of the diagnosis, care, or treatment provided to the plan's insureds or enrollees; and
(c)
"Ordinary care" means that degree of care that an insurer of ordinary prudence would use under the same or similar circumstances. In the case of a person who is an employee, agent, ostensible agent, or representative of an insurer, "ordinary care" means that degree of care that a person of ordinary prudence in the same profession, specialty, or area of practice as that person would use in the same or similar circumstances.
(2)
An insurer that offers a managed care plan shall exercise ordinary care when making health care treatment decisions and is liable for damages for harm to an insured or enrollee proximately caused by its failure to exercise ordinary care.

(3)
An insurer that offers a managed care plan is liable for damages for harm to an insured or enrollee proximately caused by the health care treatment decisions made by its:

(a)
Employees;

(b)
Agents;

(c)
Ostensible agents; and

(d)
Representatives who are acting on its behalf and over whom it has the right to exercise influence or control or has actually exercised influence or control that results in the failure of ordinary care.

(4)
It shall be a defense to any action asserted against an insurer under this section that:

(a)
Neither the insurer nor any employee, agent, ostensible agent, or representative for whose conduct the insurer is liable under subsection (3) of this section, controlled, influenced, or participated in the health care treatment decision; and

(b)
The insurer did not deny or delay payment for any treatment prescribed or recommended by a health care provider to the insured or enrollee.

(5)
The standards in subsections (2) and (3) of this section create no obligation on the part of the insurer to provide to an insured or enrollee treatment that is not covered by the health benefit plan.

(6)
An insurer may not enter into a contract with a health care provider if the contract includes an indemnification or hold harmless clause for the acts or conduct of the insurer. This form indemnification or hold harmless clause in an existing contract is hereby declared void.

(7)
Nothing in any law in this state prohibiting an insurer from practicing medicine or being licensed to practice medicine may be asserted as a defense by the insurer in an action brought against it under this section or any other law.

(8)
In an action against an insurer, a finding that a health care provider is an employee, agent, ostensible agent, or representative of the insurer or managed care plan shall not be based solely on proof that the person's name appears in a listing of approved health care providers made available to insureds or enrollees under a managed care plan.

SECTION 10.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner shall enforce the provisions of Sections 1 to 11 of this Act and shall adopt administrative regulations necessary to carry out the provisions of Sections 1 to 11 of this Act.
(2)
No health insurance contract or certificate subject to the provisions of this subtitle shall be delivered, issued, executed, or renewed on or after the date ninety (90) days after the effective date of this Act, unless it and the insurer meet the requirements of Sections 1 to 11 of this Act.
SECTION 11.   A NEW SECTION OF SUBTITLE 17A OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 11 of this Act may be cited as the Health Consumer Protections Act of 1998.
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