UNOFFICIAL COPY AS OF  02/26/98
1998 REG. SESS.
98 RS BR 2314


AN ACT relating to agriculture and making an appropriation therefor.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 260 IS CREATED TO READ AS FOLLOWS:

(1)
The General Assembly hereby finds that the Commonwealth has an opportunity to derive numerous social, economic, and environmental benefits from the practice of viticulture; that the Commonwealth has an opportunity to encourage the growth of small business, the development of rural lands, and the stimulation of local economies through the practice of viticulture; and that one of the major impediments to the purchase of agricultural land, machinery, and equipment by farmers is their inability to secure adequate financing upon reasonable terms; 

(2)
The General Assembly hereby finds and declares further that private enterprise and investment cannot produce the capital necessary to start a farm winery in the Commonwealth;

(3)
The General Assembly hereby finds and declares further that the wine industry is currently flourishing and is expected to grow in the years to come, and the Commonwealth would benefit from the use of our lands to cultivate wine by developing rural lands, encouraging small business growth, and stimulating local economies; 

(4)
The General Assembly hereby finds and declares further the purpose of Sections 1 to 6 of this Act is to provide a financing instrumentality for entrepreneurs wishing to operate a farm winery; and 

(5)
The General Assembly hereby finds and declares further that in order to accomplish the purposes of Sections 1 to 6 of this Act, the Kentucky Farm Winery Finance Corporation shall constitute a de jure municipal corporation and political subdivision of the Commonwealth created for the purpose of encouraging the operation of new farm wineries and stimulating interest in the Kentucky wine industry. 

SECTION 2.   A NEW SECTION OF KRS CHAPTER 260 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6 of this Act, the following words and terms, unless the context clearly indicates a different meaning, shall have the following meanings:

(1)
"Applicant" means any person, partnership, corporation, or any entity wishing to initiate and cultivate a farm that grows grapes for the purpose of producing wine; 
(2)
"Board" means the board of directors of the Kentucky Farm Winery Finance Corporation;

(3)
"Borrower" means any person, partnership corporation or entity entering into an agreement with the Kentucky Farm Winery Finance Corporation and a lender;

(4)
"Commissioner" means the Commissioner of Agriculture;

(5)
"Corporation" means the Kentucky Farm Winery Finance Corporation as created by Section 4 of this Act;

(6)
"Department" means the Department of Agriculture; 

(7)
"Farm winery" means a winery located on a Kentucky farm with a producing vineyard, orchard, or similar growing area, manufacturing and bottling wines in an amount not to exceed twenty-five thousand (25,000) gallons per year;

(8)
"Lender" means any bank, bank or trust company, or institutions of the farm credit system organized under the Farm Credit Act of 1971, 12 U.S.C.A. 2001 et seq., as amended, building and loan association, homestead, insurance company, investment banker, mortgage banker or company, pension or retirement fund, savings bank, small business investment company, credit union, the federal government, or any other financial institution authorized to do business in the Commonwealth or operating under the supervision of any federal agency or any corporation organized or operating pursuant to Section 25 of the Federal Reserve Act; 

(9)
"Loan" means a loan meeting the criteria of section 5(1) of this Act made by a lending institution to any person for the purpose of financing a viticultural project;

(10)
"Project" means any undertaking to provide assistance in the financing of start-up costs incurred by a new farm winery, including the acquisition, construction, renovation, or improvement of land; buildings; machinery; grapes, juice or root stock; equipment; fungicides; and appropriate farm winery licenses, pursuant to KRS 243.156; and

(11)
"Viticulture" means the cultivation of grapes for the purpose of making wine. 

SECTION 3.   A NEW SECTION OF KRS CHAPTER 260 IS CREATED TO READ AS FOLLOWS:

(1)
The position of state viticulturist is hereby created and shall be attached to the Kentucky Farm Winery Finance Corporation;

(2)
The state viticulturist shall be a resident of the Commonwealth and possess a bachelor of science degree in viticulture;
(3)
The state viticulturist shall serve for a term of four (4) years and until his or her successor has been appointed and has qualified; 
(4)
The state viticulturist shall be subject to removal from office by the board at any time for cause; 
(5)
The office of the state viticulturist shall be located at the Kentucky Farm Winery Finance Corporation; and

(6)
The state viticulturist shall, under the direction of the corporation, supervise the farms operating under the corporation's loan program. He shall release recommendations for the effective practice of viticulture, conduct programs to increase public awareness of viticulture, and assist the corporation in making loan decisions, based on his expert knowledge of the business and practice of viticulture. 
SECTION 4.   A NEW SECTION OF KRS CHAPTER 260 IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky Farm Winery Finance Corporation is hereby created. The corporation shall be attached to the Department of Agriculture for administrative purposes only. 

(2)
The corporation is created and established as a de jure municipal corporation and political subdivision of the Commonwealth created for the purpose of encouraging the operation of new winery farms and stimulating interest in the Kentucky wine industry. 

(3)
The corporation shall be governed by a board of directors, consisting of seven (7) members appointed by the Governor, two (2) of whom shall be ex officio members of the board, as follows:

(a)
The commissioner or the commissioner's designee; and

(b)
The state viticulturist or the viticulturist's designee. 

(4)
The Governor may appoint five (5) private members to the board. One (1) shall be an officer from a commercial lending institution, one (1) shall be an officer from a farm credit association, one (1) shall be from the wine industry, one (1) shall represent the Grape Industry Advisory Committee, and one (1) shall be a viticultural farmer. 

(5)
The Governor shall initially appoint three (3) members to terms of three (3) years, two (2) members to terms of two (2) years, and two (2) members to terms of one (1) year. Thereafter, each member of the board shall serve for a term of four (4) years with a maximum of two (2) full consecutive terms. 

(6)
In the event of a vacancy, the Governor may appoint a replacement member who shall hold office during the remainder of the term vacated. 

(7)
Any member may be removed by the Governor for cause.

(8)
The members of the board shall by majority vote elect a chairman, who shall oversee the actions of the board and shall serve for the duration of the member's current term. 

(9)
Annually, the board shall by majority vote elect a vice chairman and shall also elect or appoint and prescribe the duties of those officers the board deems necessary or advisable. 

(10)
Members of the board shall be entitled to compensation for any actual or necessary expense incurred in the performance of their duties. 

(11)
There shall be an executive director, who shall be the administrative head and chief executive officer of the corporation, recommended by the board and appointed by the Governor. The executive director may hire staff, contract for services, expend funds, and operate the normal business activities of the corporation with the approval of the board of directors.  

(12)
No member of the board or officer or employee of the corporation shall either directly or indirectly be a party to, or be in any manner interested in, any contract or agreement with the corporation for any matter, cause, or thing whatsoever by reason whereof any liability or indebtedness shall in any way be created against the corporation.

(13)
If any member of the board or officer or employee of the corporation has an interest prohibited by subsection (12) of this section, then the member of the board or officer or employee of the corporation shall:

(a)
Disclose the interest;

(b)
Refrain from participating in discussions relating to the contract or agreement with the corporation; and 

(c)
Refrain from voting or otherwise taking action on the contract or agreement with the corporation.

(14)
If any contract or agreement is made in violation of the provisions of this section, it shall be null and void and no action shall be maintained on the contract or agreement against the corporation. 
SECTION 5.   A NEW SECTION OF KRS CHAPTER 260 IS CREATED TO READ AS FOLLOWS:

(1)
The corporation shall offer a loan program to entrepreneurs seeking to start a farm winery under the following terms:

(a)
Loans approved by the board shall be equal to fifty percent (50%) of the estimated costs necessary to start the business, including costs for the acquisition, construction, renovation, or improvement of land; buildings; machinery; grapes, juice or root stock; equipment; fungicides; and appropriate farm winery licenses pursuant to KRS 243.156; and

(b)
Loan terms and repayment schedules shall be negotiated by the applicant, the lender, and the board.
(2)
The corporation shall have all the powers necessary or convenient to carry out and effectuate the provisions of Sections 1 to 6 of this Act, including but not limited to: 

(a)
To adopt bylaws for the regulation of its affairs and the conduct of its business and to promulgate administrative regulations and prescribe rules, and policies in connection with the performance of its functions and duties;

(b)
To review the applications in order to determine the following:

1.
The qualifications of the applicant as a party entitled to financing under the provisions of the rules and administrative regulations of the corporation; 

2.
The qualifications of the applicant in the areas of experience, training, and financial ability in relation to the practice of viticulture and any other areas as the corporation deems necessary or desirable. Special consideration may be given to the needs of beginning farmers; and

3.
The economic soundness of the project based upon generally accepted cost benefit methodology;

(c)
Employ fiscal consultants, attorneys, appraisers, and other agents on behalf of the corporation whom the corporation deems necessary or convenient for the preparation and administration of agreements and documents necessary or incident to any project. The fees for the services provided by persons employed on behalf of the corporation shall be paid by the beneficiary of a loan approved by the corporation directly to the person providing consultation, advisory, legal, or other services; and 

(d)
Impose and collect fees and charges in connection with any transaction and to provide for reasonable penalties for delinquent payment of fees and charges. 
(3)
The corporation shall enter into agreements with lenders for participation in the loan program. The agreements shall include, but need not be limited to:

(a)
Authorization for the lender to be a party, along with the corporation and the borrower, in the negotiation of the terms of the loan;

(b)
Authorization for the lender to collect payments from the borrower in compliance with the agreed terms, and to impose reasonable penalties for delinquent payment;

(c)
The procedure by which a lender may make a claim upon the corporation upon the default by the borrower and the conditions under which the claim may be made; and

(d)
The maximum amount of claims a lender may make upon the corporation.
(4)
In any legal action brought by the corporation or lender to obtain the collection or repayment of a defaulted loan, as part of a successful judgment against the debtor or guarantor, the corporation or lender shall be entitled to an award of reasonable attorney's fees, if provision for attorney's fees is contained in the agreements signed by the debtor as part of a loan as defined in subsection (1) of this section. 

SECTION 6.   A NEW SECTION OF KRS CHAPTER 260 IS CREATED TO READ AS FOLLOWS:

(1)
On or before the first day of every fiscal year, the corporation shall provide to the Governor, the Department of Agriculture, and the Legislative Research Commission a written report detailing the projects undertaken in the previous fiscal year, and the amounts loaned to each project. 

(2)
On or before the first day of every fiscal year, the corporation shall provide to the Governor, the Department of Agriculture, and the Legislative Research Commission a written status report on each project. The report may include, but shall not be limited to:

(a)
Current financial statements of the farm winery;

(b)
Total real value of output defined as the total sales in real dollars in the last fiscal year adjusted by the producer price index; and

(c)
Potential total real value of output defined as the forecasted total sales in real dollars as measured in the last fiscal year.

Section 7.   KRS 246.030 is amended to read as follows:

The department shall consist of:

(1)
The Office of the Commissioner.

(2)
The chief executive officer.

(3)
The Office for Agricultural Marketing and Product Promotion, which shall include the following:

(a)
The Division of Market Research;

(b)
The Division of Shows and Fairs Promotion; and

(c)
The Division of Value-Added Development.

(4)
The Office for Consumer and Public Service, which shall include the following:

(a)
The Division of Regulation and Inspection; and

(b)
The Division of Food Distribution.

(5)
The Office of State Veterinarian, which shall include the Division of Animal Health.

(6)
The Office for Environmental Outreach, which shall include the following:

(a)
The Division of Pests and Weeds;

(b)
The Division of Pesticides; and

(c)
The Division of Agriculture and Environmental Education.

(7)
The Office for Strategic Planning and Administration, which shall include the following:

(a)
The Division of Fiscal and Intergovernmental Management;

(b)
The Division of Information Technology;

(c)
The Division of Personnel and Staff Development; and

(d)
The Division of Public Relations and Communications.

(8)
The State Board of Agriculture.

(9)
The Kentucky Farm Winery Corporation, established by section 4 of this Act, shall be attached to the department for administrative purposes only. 
Section 8.   There is appropriated from the General Fund two hundred and fifty thousand dollars ($250,000) per annum of the budgetary biennium for the purpose of operating the Kentucky Farm Winery Finance Corporation. 
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