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AN ACT relating to nonconventional medical treatment.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 311.550 is amended to read as follows:

As used in KRS 311.530 to 311.620 and 311.990(4) to (6):

(1)
"Board" means the State Board of Medical Licensure;

(2)
"President" means the president of the State Board of Medical Licensure;

(3)
"Secretary" means the secretary of the State Board of Medical Licensure;

(4)
"Executive director" means the executive director of the State Board of Medical Licensure or any assistant executive directors appointed by the board;

(5)
"General counsel" means the general counsel of the State Board of Medical Licensure or any assistant general counsel appointed by the board;

(6)
"Regular license" means a license to practice medicine or osteopathy at any place in this state;

(7)
"Limited license" means a license to practice medicine or osteopathy in a specific institution or locale to the extent indicated in the license;

(8)
"Temporary permit" means a permit issued to a person who has applied for a regular or limited license, and who appears from verifiable information in the application to the secretary to be qualified and eligible therefor;

(9)
"Emergency permit" means a permit issued to a physician currently licensed in another state, authorizing him to practice in this state for the duration of a specific medical emergency, not to exceed thirty (30) days;

(10)
Except as provided in subsection (11) of this section, the "practice of medicine or osteopathy" means the diagnosis, treatment, or correction of any and all human conditions, ailments, diseases, injuries, or infirmities by any and all means, methods, devices, or instrumentalities;

(11)
The "practice of medicine or osteopathy" does not include the practice of Christian Science, the practice of podiatry as defined in KRS 311.380, the practice of a midlevel health care practitioner as defined in KRS 216.900, the practice of dentistry as defined in KRS 313.010, the practice of optometry as defined in KRS 320.210, the practice of chiropractic as defined in subsection (2) of KRS 312.015, the practice as a nurse as defined in KRS 314.011, the practice of physical therapy as defined in KRS 327.010, the performance of duties for which they have been trained by emergency medical technicians or medical emergency dispatchers certified by the Cabinet for Human Resources, the practice of pharmacy by persons licensed and registered under KRS 315.050, the sale of drugs, nostrums, patented or proprietary medicines, trusses, supports, spectacles, eyeglasses, lenses, instruments, apparatus, or mechanisms that are intended, advertised, or represented as being for the treatment, correction, cure, or relief of any human ailment, disease, injury, infirmity, or condition, in regular mercantile establishments, or the practice of midwifery by women. KRS 311.530 to 311.620 shall not be construed as repealing the authority conferred on the Cabinet for Human Resources by KRS Chapter 211 to provide for the instruction, examination, licensing, and registration of all midwives through county health officers;

(12)
"Physician" means a doctor of medicine or a doctor of osteopathy;

(13)
"Grievance" means any allegation in whatever form alleging misconduct by a physician;

(14)
"Charge" means a specific allegation alleging a violation of a specified provision of this chapter;

(15)
"Complaint" means a formal administrative pleading that sets forth charges against a physician and commences a formal disciplinary proceeding;[ and]
(16)
As used in KRS 311.595(4), "crimes involving moral turpitude" shall mean those crimes which have dishonesty as a fundamental and necessary element, including, but not limited to, crimes involving theft, embezzlement, false swearing, perjury, fraud, or misrepresentation;
(17)
"Complementary or nonconventional medical treatment" means a medical treatment that has a reasonable expectation of therapeutic gain, but which has not gained general acceptance among conventional health care professionals; and

(18)
"Empirical" means verifiable or provable by means of observation or experiment.

Section 2.   KRS 311.555 is amended to read as follows:

It is the declared policy of the General Assembly of Kentucky that the practice of medicine and osteopathy should be regulated and controlled as provided in KRS 311.530 to 311.620 in order to[ prevent empiricism and to] protect the health and safety of the public. Further, the General Assembly of Kentucky has created the board, as defined in KRS 311.530, to function as an independent board, the majority of whose members are licensed physicians, with the intent that such a peer group is best qualified to regulate, control, and otherwise discipline the licensees who practice medicine and osteopathy within the Commonwealth of Kentucky. In furtherance of this intent, the judiciary of the Commonwealth of Kentucky, who may be caused to review the actions of the board, shall not interfere or enjoin the board's actions until all administrative remedies are exhausted, and modify, remand, or otherwise disturb those actions only in the event that the action of the board:

(1)
Constitutes a clear abuse of its discretion;

(2)
Is clearly beyond its legislative delegated authority; or

(3)
Violated the procedure for disciplinary action as described in KRS 311.591.

Section 3.   KRS 311.591 is amended to read as follows:

(1)
The president of the board shall divide the membership of the board, excluding himself, into two (2) panels of six (6) members, each panel to include one (1) consumer member and one (1) member who spends the majority of his or her time practicing medicine which is empirical. Each panel shall have the power to act as an inquiry or a hearing panel. The president shall not be a member of either panel, but shall have the power to render the deciding vote whenever a tie vote is rendered by either panel.

(2)
Grievances may be submitted by an individual (not including board members or employees of the board, who may file a grievance regarding personal treatment but who shall recuse themselves from consideration or resolution of the grievance), organization, or entity. Each grievance shall be investigated as necessary and the executive director shall assign each grievance to an inquiry panel. In the case of a grievance involving issues of clinical practice, experts shall be consulted, and in the case of a grievance involving complementary or nonconventional medical treatments, experts who dedicate a significant portion of their practice to the use of those treatments shall be consulted. All inquiry panels and the executive director shall have the power to issue investigatory subpoenas for the appearance of any person or production of any record, document, or other item within the jurisdiction of the Commonwealth. The panel or executive director may seek enforcement of investigatory subpoenas and search warrants in the courts of the Commonwealth as may be necessary.

(3)
Upon completion of its inquiry, the inquiry panel shall make a finding that:

(a)
The grievance is without merit and no further action is necessary;

(b)
The grievance discloses an instance of misconduct which does not warrant the issuance of a complaint; in these instances, the panel may admonish the physician for his or her misconduct; or

(c)
The grievance discloses one (1) or more violations of the provisions of this chapter which warrant the issuance of a complaint; in these instances, the panel shall cause a complaint to be prepared, signed by the presiding officer, which shall contain sufficient information to apprise the named physician of the general nature of the charges.

(4)
The inquiry panel shall cause a complaint to be served on the charged physician by personal delivery or by certified mail to the physician's last address of which the board has record. The physician shall submit a response within thirty (30) days after service. Failure to submit a timely response or willful avoidance of service may be taken by the board as an admission of the charges.

(5)
Upon the issuance of the complaint, the executive director shall assign the matter for an administrative hearing by a hearing panel. No member who served on the inquiry panel may also serve as a member of the hearing panel. The hearing panel or the hearing officer on behalf of the panel shall preside over all proceedings pursuant to the issuance of a complaint.

(6)
The board may promulgate administrative regulations regarding the informal disposition of any complaint, and an informal disposition may be made at any stage of the proceeding.

(7)
Upon completion of an administrative hearing, the hearing panel shall issue a final order that:

(a)
Dismisses the complaint upon a conclusion that the provisions of this chapter have not been violated;

(b)
Finds a violation of the provisions of this chapter, but does not impose discipline because the panel does not believe discipline to be necessary under the circumstances; or

(c)
Imposes discipline upon the licensee; in these instances, the panel may revoke, suspend, restrict, deny, or limit a license, or may reprimand or place a licensee on probation under terms the panel may establish to protect the licensee, his patients, or the general public. The hearing panel may impose a fine whenever it finds that a violation of this chapter has occurred. If the board substantiates that sexual contact occurred between the physician and the patient while the patient was under the care of or in a professional relationship with the physician, the physician's license may be revoked or suspended with mandatory treatment of the physician as prescribed by the board. The board may require the physician to pay a specified amount for mental health services for the patient which are needed as a result of the sexual contact. The hearing panel's order shall be considered the final order of the board regarding the matter.

(8)
Regardless of the restrictions on public disclosure of information established in subsection (10) of this section, the board may order information derived from any investigation or inquiry be released to the physician licensure authority of another state or to any health care or mental health care facility licensed and regulated by the Commonwealth of Kentucky upon a showing that the information is necessary to determine the propriety of a physician practicing in a particular state or facility. However, no disclosure may be made without the specific written approval of the patient whose record is to be disclosed.
(9)
The presiding officer at any proceeding held pursuant to a complaint or show cause order shall take whatever measures are necessary to protect the privacy interests of individuals other than the charged physician upon a showing that evidence is to be introduced, the public disclosure of which would constitute a clear invasion of personal privacy. It is the general policy of the Commonwealth that administrative proceedings should be open to the public. Therefore, in applying this subsection, the presiding officer shall balance the competing interests and employ the least restrictive measures available to protect the privacy interests involved.

Section 4.   KRS 311.597 is amended to read as follows:

As used in KRS 311.595(9), "dishonorable, unethical, or unprofessional conduct of a character likely to deceive, defraud, or harm the public or any member thereof" shall include, but not be limited to, the following acts by a licensee:

(1)
Prescribes or dispenses any medication:

(a)
With the intent or knowledge that a medication will be used or is likely to be used other than medicinally or for an accepted therapeutic purpose,

(b)
With the intent to evade any law with respect to sale, use, or disposition of the medication,

(c)
For the licensee's personal use or for the use of his immediate family when the licensee knows or has reason to know that an abuse of controlled substance(s) is occurring, or may result from such a practice, or

(d)
In such amounts that the licensee knows or has reason to know, under the attendant circumstances, that said amounts so prescribed or dispensed are excessive under accepted and prevailing medical practice standards.

(2)
Issues, publishes, or makes oral or written, representations in which grossly improbable or extravagant statements are made which[ have a tendency to] deceive or defraud the public, or a member thereof, including, but not limited to any[:

(a)
Any] representation in which the licensee claims that he or she can cure or treat diseases, ailments, or infirmities by any method, procedure, treatment, or medicine which the board[licensee] knows[ or has reason to know] has[ little or] no therapeutic value;

(3)[(b)]
Represents or professes or holds himself out as being able and willing to treat diseases, ailments, or infirmities under a system or school of practice:

(a)[1.]
Other than that for which he holds a certificate or license granted by the board, or

(b)[2.
Other than that for which he holds a degree or diploma from a school otherwise recognized as accredited by the board, or

3.]
Under a school or system which he professes to be self-taught.


For purposes of this subsection, actual injury to a patient need not be established.

(4)[(3)]
A serious act, or a pattern of acts committed during the course of his medical practice which, under the attendant circumstances, would be deemed to be gross incompetence, gross ignorance, gross negligence, or malpractice.

(5)[(4)]
Conduct which is calculated or has the effect of bringing the medical profession into disrepute, including, but not limited to, any departure from, or failure to conform to the standards of acceptable[ and prevailing] medical practice within the Commonwealth of Kentucky, and any departure from, or failure to conform to the principles of medical ethics of the American Medical Association or the code of ethics of the American Osteopathic Association. For the purposes of this subsection, actual injury to a patient need not be established. The use of complementary or nonconventional medical treatment, integrated into a medicine practice shall not, in and of itself, constitute dishonorable, unethical, or unprofessional conduct provided that the potential benefits of the treatment outweigh the potential risk of harm of the treatment.
(6)[(5)]
Failure by a licensee to report a known or observed violation of KRS Chapter 311 by another licensee as described in KRS 311.606.

Section 5.   KRS 311.605 is amended to read as follows:

(1)
Every county board of health shall, at such times as are fixed by the board, report to the board the name and address of each person believed to be engaged in the practice of medicine or osteopathy, as defined by KRS 311.550, within their respective jurisdictions. The county boards of health shall also report to the board and to the county and Commonwealth's attorneys of their respective counties all violations of KRS 311.550 to 311.620 and shall assist in the enforcement thereof.

(2)
For the purpose of enforcing the provisions of KRS 311.550 to 311.620, agents of the board shall have the power and authority to administer oaths, to enter upon premises at all times for the purpose of making inspections, to seize evidence, including, but not limited to, psychiatric or nonpsychiatric records, to interrogate all persons, and to require the production of books, papers, documents, or other evidence. The term "premises" as used in this subsection shall include physician offices and all pharmacies and health care facilities licensed or regulated by the Commonwealth. Agents of the board may only require pharmacies to produce prescription records and health care facilities to produce records of patients or physician peer reviews. Such inspection or seizure of peer review records shall not affect the confidential nature of those records as provided in KRS 311.377, and the board shall maintain such peer review records so as to protect the confidentiality thereof. However, any patient records taken shall be sealed immediately and the contents not revealed, under penalty of law, until written permission is obtained from the patient or the patient's legal representative.
(3)
The board may institute, in its own name, proceedings to temporarily or permanently restrain and enjoin violations of KRS 311.550 to 311.620, regardless of whether the defendant has been convicted for violation of the penal provisions thereof, and shall not be required to pay any costs or filing fees or furnish any bond in connection therewith. Violation of injunctions and restraining orders shall be punished as a contempt without the intervention of a jury.
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