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AN ACT relating to local government insurance premium taxes and declaring an emergency.

WHEREAS, Section 181 of the Constitution of this Commonwealth prohibits the General Assembly from imposing license fees or taxes for the purpose of any county, city, or other municipal corporation, but permits the General Assembly by general laws to confer on the proper authorities of any county, city, or other municipal corporation the power to assess and collect license fees or taxes; and

WHEREAS, authority to assess and collect license fees or taxes on insurance companies has been conferred on cities, counties, and urban-county governments under KRS 91A.080; and

WHEREAS, license fees and taxes are currently levied by more than 200 counties and municipal governments upon premiums collected by insurance companies; and

WHEREAS, license fees and taxes are customarily payable in four quarterly installments with a fifth and final balancing payment after the close of the calendar year; and

WHEREAS, the filing and processing of such an enormous number of returns, both quarterly and annually, constitutes an unreasonable administrative burden to the insurance companies and to the counties, municipalities, and urban-counties imposing license fees and taxes; and

WHEREAS, the General Assembly finds that the administrative burden will be eliminated to the benefit of all parties involved by providing for the remittance of city and urban-county taxes to the Kentucky League of Cities and of county taxes to the Kentucky Association of Counties and by the allocation and disbursement of these taxes by the Kentucky League of Cities to city and urban-counties and by the Kentucky Association of Counties to counties in single consolidated payments;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 91A.080 is amended to read as follows:

(1)
As used in this section:
(a)
"Insurance companies" means all insurance companies subject to license fees or taxes according to this section and surplus line brokers with respect to insurance placed with unauthorized insurance companies; and

(b)
"Administrator" means the Kentucky League of Cities regarding license fees or taxes imposed by cities and urban-county governments and the Kentucky Association of Counties regarding license fees or taxes imposed by counties and charter counties.
(2)
The legislative body of each city, county,[ or] urban-county, or charter county government which elects to impose and collect license fees or taxes upon insurance companies for the privilege of engaging in the business of insurance may enact or change its license fee or rate of tax to be effective July 1 of each year on a prospective basis only and shall file with the commissioner of insurance at least one hundred (100) days prior to the effective date, a copy of all ordinances and amendments which impose any[ such] license fee or tax. No less than eighty-five (85) days prior to the effective date, the commissioner of insurance shall promptly notify each insurance company engaged in the business of insurance in the Commonwealth of those cities, counties, urban-counties, and charter counties[county, or urban-county] governments which have elected to impose the license fees or taxes and the current amount of the license fee or rate of tax.

[(2)
Any license fee or tax imposed by a city, county, or urban-county government upon an insurance company with respect to life insurance policies, may be based upon the first year's premiums, and if so based, shall be applied to the amount of the premiums actually collected within each calendar quarter upon the lives of persons residing within the corporate limits of the city, county, or urban-county government.

(3)
Any license fee or tax imposed by a city, county, or urban-county government upon any insurance company with respect to any policy which is not a life insurance policy shall be based upon the premiums actually collected by the company within each calendar quarter on risks located within the corporate limits of the city, county, or urban-county government on those classes of business which the company is authorized to transact, less all premiums returned to policyholders. In determining the amount of license fee or tax to be collected and to be paid to the city, county, or urban-county government, the insurance company shall use the tax rate effective on the first day of the policy term. When an insurance company collects a premium as a result of a change in the policy during the policy term, the tax rate used shall be the rate in effect on the effective date of the policy change. With respect to premiums returned to policyholders, the license fee or tax shall be returned by the insurance company to the policyholder pro rata on the unexpired amount of the premium at the same rate at which it was collected and shall be taken as a credit by the insurance company on its next quarterly report to the city, county, or urban-county government. Any license fee or tax imposed upon premium receipts shall not include premiums received for insuring employers against liability for personal injuries to their employees, or the death of their employees, caused thereby, under the provisions of the Workers' Compensation Act.

(4)
The Department of Insurance shall, by administrative regulation, provide for a reasonable collection fee to be retained by the insurance company or its agent as compensation for collecting the tax, except that the collection fee shall not be more than fifteen percent (15%) of the fee or tax collected and remitted to the city, county or urban-county government or two percent (2%) of the premiums subject to the tax, whichever is less. To facilitate computation, collection and remittance of the fee or tax and collection fee provided in this section, the fees or taxes set out in subsection (1), (2), or (3) of this section, together with the collection fee in this section, may be rounded off to the nearest dollar amount.

(5)
Pursuant to KRS 304.3-270, if any other state retaliates against any Kentucky domiciliary insurer because of the requirements of this section, the Commissioner of Insurance shall impose an equal tax upon the premiums written in this state by insurers domiciled in the other state.

(6)
Accounting and reporting procedures for collection and reporting of the fees or taxes and the collection fee herein provided shall be determined by administrative regulations promulgated by the Department of Insurance.

(7)
Upon written request of the legislative body of any city, county, or urban-county government, at the expense of the requesting city, county, or urban-county government, which shall be paid in advance by the city, county, or urban-county government to the Department of Insurance, the Department of Insurance shall examine, or cause to be examined by contract with qualified auditors, the books or records of the insurance companies or agents subject to the fee or tax to determine whether the fee or tax is being properly collected and remitted, and the findings of the examination shall be reported to the city, county, or urban-county government. Willful failure to properly collect and remit the fee or tax imposed by a city, county, or urban-county government pursuant to the authority granted by this section shall constitute grounds for the revocation of the license issued to an insurance company or agent under the provisions of KRS Chapter 304.

(8)
The license fees or taxes provided for by subsections (2), and (3) of this section shall be due thirty (30) days after the end of each calendar quarter. Annually, by March 31, each insurer shall furnish each city, county, or urban-county government, to which the tax or fee is remitted, with a breakdown of all collections in the preceding calendar year for the following categories of insurance:

(a)
Casualty;

(b)
Automobile;

(c)
Inland marine;

(d)
Fire and allied perils;

(e)
Health; and

(f)
Life.

(9)
Any license fee or tax not paid on or before the due date shall bear interest at the tax interest rate as defined in KRS 131.010(6) from the date due until paid. Such interest payable to the city, county, or urban-county government is separate of penalties provided for in subsection (6) of this section. No city, county, or urban-county government may impose any penalties other than those provided for in this subsection.

(10)
No license fee or tax imposed under this section shall apply to premiums received on policies of group health insurance provided for state employees under KRS 18A.225(2) and 18A.228.

(11)
No county may impose the tax authorized by this section upon the premiums received on policies issued to public service companies which pay ad valorem taxes.

(12)
Insurance companies which pay license fees or taxes pursuant to this section shall credit city license fees or taxes against the same license fees or taxes levied by the county, when the license fees or taxes are levied by the county on or after July 13, 1990.]
(3)
License fees and taxes on insurance companies other than life insurance companies shall be subject to the conditions provided in this subsection.

(a)
Any license fee or tax imposed by a city, county, urban-county, or charter county government upon an insurance company shall be based upon the premiums actually collected by the company within each calendar year on risks located within the corporate limits of the city, county, urban-county, or charter county government on those classes of business that the company is authorized to transact, less all premiums returned to policyholders. In determining the amount of license fee or tax imposed by a city, county, urban-county, or charter county government, the tax rate in effect on the first day of the policy term shall be used. When an insurance company receives additional premiums as a result of a change in a policy during the policy term, the tax rate in effect on the effective date of the policy change shall be used. With respect to premiums returned to policyholders, any license fee or tax that was collected on the returned premium shall be returned by the insurance company to the policyholder.

(b)
The Department of Insurance shall, by administrative regulation promulgated in accordance with the provisions of KRS Chapter 13A, provide for a reasonable collection fee to be retained by the insurance company or its agent as compensation for collecting the tax, except that the collection fee shall not be more than fifteen percent (15%) of the fee or tax collected or two percent (2%) of the premiums subject to the tax, whichever is less. Fees, taxes, and collection fees may be rounded off to the nearest dollar amount to facilitate their computation, collection, and remittance.

(c)
No license fee or tax shall apply to premiums received for insuring employers against liability for personal injuries to their employees, or the death of their employees caused thereby, under the provisions of the workers' compensation laws.

(d)
No license fee or tax shall apply to premiums received on policies of group health insurance provided for state employees under KRS 18A.225(2) and 18A.228.

(e)
No license fee or tax imposed by any county shall apply to premiums received for policies issued to public service companies that pay ad valorem taxes.

(4)
License fees and taxes on life insurance companies shall be subject to the conditions provided in this subsection.

(a)
Any license fee or tax imposed by a city, county, urban-county, or charter county government upon a life insurance company with respect to life insurance policies may be based upon premiums and, if so based, shall be applied only to premiums for the first twelve (12) months of coverage actually collected within each calendar year upon the lives of persons residing within the corporate limits of the city, county, urban-county, or charter county government on the date of issuance of the policy.

(b)
Any license fee or tax imposed by a city, county, urban-county, or charter county government upon a life insurance company with respect to health insurance policies shall be based upon the premiums actually collected by the company within each calendar year on risks located within the corporate limits of the city, county, urban-county, or charter county government, less all premiums returned to policyholders. In determining the amount of license fee or tax imposed by a city, county, urban-county, or charter county government on health insurance policies, the rate of tax in effect on the first day of the policy term shall be used. when a life insurance company receives additional premium as a result of a change in a health insurance policy during the policy term, the tax rate in effect on the effective day of the policy change shall be used.

(c)
No license fee or tax shall apply to premiums received on policies of group health insurance provided for state employees under KRS 18A.225(2) and 18A.228.

(5)
(a)
License fees or taxes imposed by cities and urban-county governments under the authority granted in this section shall be administered by the Kentucky League of Cities. License fees and taxes imposed by counties or charter counties shall be administered by the Kentucky Association of Counties.
(b)
Each city, county, urban-county, or charter county government imposing license fees or taxes shall be deemed to have designated, appointed, and authorized the administrator as its lawful agent to receive and administer these license fees or taxes on its behalf.

(c)
Annually, on or before the last day of February, each insurance company authorized to do business in this Commonwealth shall calculate and report to the administrator the license fees and taxes imposed upon it by each city, county, urban-county, and charter county government for the immediately preceding calendar year according to this section and shall remit to the administrator the amount, if any, by which a company's total license fees and taxes for the year exceeds the estimated taxes it paid for the year. All license fees and taxes imposed by each city, county, urban-county, or charter county government according to this section shall be reported by insurance companies to the administrator on a single annual return developed by the administrator and the Department of Insurance for annual filings by insurance companies. At the time of filing the annual return with the administrator, every insurance company shall file a duplicate copy of its annual return with the Department of Insurance. The annual return shall contain a breakdown of all collections for the preceding calendar year for the following categories of insurance for each city, county, urban-county, and charter county government imposing license fees or taxes according to this section:

1.
Casualty;

2.
Automobile;

3.
Inland marine;

4.
Fire and allied perils;

5.
Health; and

6.
Life.

(d)
The administrator shall promptly account to each city, county, urban-county, and charter county government for all license fees and taxes paid by insurance companies and, on or before every March 31, shall remit to each governing body the amount, if any, by which the governing body's total license fees or taxes reported and paid by all insurance companies for the immediately preceding calendar year exceeds the quarterly estimated taxes previously allocated and remitted to the governing body for the year under paragraph (e) of this subsection. If quarterly estimated taxes allocated and remitted to a city, county, urban-county, or charter county government for a calendar year exceed the governing body's total annual license fees or taxes reported and paid by all insurance companies for the calendar year, the administrator shall deduct the overpayment of quarterly estimated taxes from the next and succeeding remittances of quarterly estimated taxes under paragraph (e) of this subsection until the overpayment is fully recovered from the governing body.

(e)
On or before every March 31, June 30, September 30, and December 31, every insurance company authorized to do business in this Commonwealth shall pay quarterly estimated taxes to the administrator. The amount of each quarterly payment shall be twenty-seven percent (27%) of the total annual license fees and taxes reported by the insurance company for each city, county, urban-county, or charter county government on its annual returns under paragraph (c) of this subsection for the immediately preceding calendar year. Quarterly payments received on or before the fifth business day after the due date shall be allocated and paid over to each city, county, urban-county, or charter county government imposing license fees or taxes under the authority granted in this section on or before the last day of the calendar month following the due date. The amount of quarterly estimated taxes allocated and remitted to a governing body shall be in the same proportion to the total quarterly estimated taxes paid by all insurance companies for the quarter as the governing body's total annual license fees or taxes from all insurance companies for the immediately preceding calendar year is to the total annual license fees and taxes of all insurance companies payable to each city, county, urban-county, and charter county government for the year. Quarterly payments received by the administrator after the fifth business day following the due date shall be held by the administrator and remitted with the next following quarterly or annual payment.

(f)
Any overpayment of tax shown on the annual return of an insurance company filed under paragraph (c) of this subsection may be allowed as a credit against that company's succeeding payments of quarterly estimated taxes under paragraph (e) of this subsection until fully recovered. In the alternative, any insurance company reporting an overpayment of tax of one thousand dollars ($1,000) or more on its annual return under paragraph (c) of this subsection may request a refund of the overpayment in lieu of credits against quarterly estimated taxes payable under paragraph (e) of this subsection. A refund under this paragraph must be requested on the annual return filed under paragraph (c) of this subsection and shall be paid by the administrator no later than four (4) months of the due date of the annual return or the date the annual return was received, whichever is later, by the administrator. An insurance company that has ceased doing business in Kentucky may request a refund as provided in this paragraph without regard to the one thousand dollar ($1,000) threshold.

(g)
The administrator shall adopt rules to provide for the orderly receipt and disbursement of license fees and taxes under this subsection. The rules shall provide for:

1.
Accounting for the receipt and disbursement of license fees and taxes imposed by each city, county, urban-county, and charter county government upon insurance companies doing business in this Commonwealth;

2.
Allocating quarterly estimated taxes on the basis of the governing body's total annual license fees or taxes remitted for the immediately preceding calendar year as a percentage of total license fees and taxes remitted on behalf of all insurance companies to each city, county, urban-county, and charter county government for the year; and

3.
Magnetic media reporting on annual returns.


The administrator may adopt additional rules to expedite the payment and transfer of license fees and taxes authorized by this section.
(h)
The administrator shall report collections and disbursements of license fees and taxes to the Department of Insurance annually on or before July 31. The report shall cover all license fees and taxes collected and disbursed by the administrator for the preceding calendar year.

(i)
The administrator may examine the records of an insurance company subject to taxes imposed under the authority granted in this section. If unable to resolve disputes with the insurance company, the administrator may request in writing an examination of the insurance company by the Department of Insurance. In all of these cases, the Department of Insurance shall examine or cause to be examined, by contract with qualified auditors, the books or records of the insurance company or agents subject to the fee or tax to determine whether the fee or tax is being properly collected and remitted, and the findings of the examination shall be reported to the administrator. The cost of an examination by the Department of Insurance shall be borne by the insurer if an additional amount of tax is found to be due and by the administrator if no additional tax is found to be due. Willful failure to properly remit the fee or tax imposed by a city, county, urban-county, or charter county government under the authority granted in this section shall constitute grounds for the revocation of the license issued to an insurance company or agent under the provisions of KRS Chapter 304.

(j)
The Department of Insurance, by administrative regulations promulgated in accordance with the provisions of KRS Chapter 13A, shall require insurance companies and licensed insurance agents to designate on each policy application the city, county, urban-county, or charter county in which the insurance risk resides or is located.

(k)
Any license fee or tax or quarterly estimated tax payment not paid on or before the due date shall bear interest at the tax interest rate as defined in KRS 131.010(6) from the date due until paid. All interest shall be accounted for or allocated to and paid over to each city, county, urban-county, and charter county government whose taxes were not remitted on or before the due date. No city, county, urban-county, or charter county government may impose any penalties other than those provided for in this paragraph.

(l)
Insurance companies that remit license fees or taxes shall be permitted to credit city license fees or taxes against the same license fees or taxes levied by the county in which the city is located.

(m)
Every insurance company filing an annual return shall pay to the administrator with the annual return a fee to defray the annual cost to the administrator of administering license fees and taxes imposed under the authority granted in this section. The fee payable to the Kentucky League of Cities as administrator shall be two hundred fifty dollars ($250), provided that in no event shall the fee be more than five percent (5%) of the total tax reported for cities and urban-county governments on the annual return. The fee payable to the Kentucky Association of Counties as administrator shall be one hundred twenty-five dollars ($125), provided that in no event shall the fee be more than five percent (5%) of the total tax reported for counties or charter counties on the annual return.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 91A IS CREATED TO READ AS FOLLOWS:

(1)
Every insurance company licensed to do business in this Commonwealth at any time during 1998 shall file with the Kentucky League of Cities and the Kentucky Association of Counties on or before February 28, 1999, an information return reporting with respect to calendar year 1998 the license fees and taxes reportable under KRS 91A.080, as if this section had applied to premiums received and business transacted during calendar year 1998. Beginning on or before March 31, 1999, and each June 30th, September 30th, December 30th, and March 30th thereafter, every insurance company authorized to do business in this Commonwealth shall remit to the Kentucky League of Cities and the Kentucky Association of Counties the quarterly estimated taxes payable under KRS 91A.080 as if this section had applied to premiums received and business transacted during calendar year 1998. Quarterly estimated taxes payable in 1999 shall be based upon the total amount of license fees and taxes for 1998 as reported in the information returns required to be filed with the Kentucky League of Cities and the Kentucky Association of Counties under this section for business transacted during calendar year 1998. The Kentucky League of Cities and the Kentucky Association of Counties shall receive and disburse all estimated taxes for calendar year 1999 as provided in KRS 891A.080 as if this section had applied to premiums received and business transacted during the calendar year 1998. At the time of filing the information return required by this section, every insurance company shall pay to the Kentucky League of Cities and the Kentucky Association of Counties the fee provided in KRS 91A.080 as if this section had applied to premiums received and business transacted during calendar year 1998. The Department of Insurance shall assist the Kentucky League of Cities and the Kentucky Association of Counties in the implementation and administration of this Act. 
(2)
Except as provided in this section, Sections 1 and 2 of this Act shall apply to premiums received and business transacted on or after January 1, 1999.

Section 3.   Whereas the fiscal year for local governments begins July 1, an emergency is declared to exist, and this Act shall be effective July 1, 1998.
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