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AN ACT relating to title pledge loans.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 19 of this Act, unless the context requires otherwise:
(1)
"Capital" means the assets of a business entity less the liabilities of that business entity. Assets and liabilities shall be measured according to generally accepted accounting principles or relevant pronouncements of the financial accounting standards board;

(2)
"Department" means the Department of Financial Institutions;

(3)
"Person" means any sole proprietorship, general partnership, corporation, limited liability company, or limited liability partnership duly qualified to do business in Kentucky;

(4)
"Pledgor" means any individual who executes a title pledge agreement as defined in subsection (5) of this section;

(5)
"Title pledge agreement" means a thirty (30) day written agreement whereby a title pledge lender agrees to make a loan of money to a pledgor, and the pledgor agrees to give the title pledge lender a security interest in unencumbered titled personal property owned by the pledgor, subject to the terms and conditions of Sections 1 to 19 of this Act. A pledgor shall have no personal liability on a title pledge agreement and a title pledge agreement shall not be considered a debt transaction for any purpose of law;

(6)
"Title pledge lender" means any person engaged in the business of making title pledge agreements;

(7)
"Title pledge office" means the location at which, or premises in which, a title pledge lender regularly conducts business; and

(8)
"Titled personal property" means any personal property the ownership of which is evidenced and delineated by a state issued certificate of title but shall not include mobile homes.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
A title pledge lender licensed under Sections 1 to 19 of this Act may make loans of money on pledges of titled personal property in accordance with the provisions of Sections 1 to 19 of this Act.

(2)
Title pledge lenders exercising the authority set forth in Sections 1 to 19 of this Act shall not be deemed in violation of KRS Chapter 360. No action shall be brought by a pledgor against a title pledge lender in connection with the title pledge agreement more than five (5) years after the date of the alleged occurrence of any violation of Sections 1 to 19 of this Act.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

No person shall engage in the business of a title pledge lender without having first obtained a license. Any person engaged in the business of title pledge lending on the effective date of this Act may continue to engage in the business without a license until the commissioner shall have acted upon his application for a license, if the application is filed within sixty (60) days after the effective date of this section.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

To qualify for a license, an applicant shall apply to the department and satisfy the following requirements:
(1)
Be operating as a sole proprietorship, general partnership, limited liability partnership, corporation, or limited liability company duly qualified to do business in Kentucky;
(2)
Demonstrate the existence of initial capital of and the maintenance of, at least one hundred thousand dollars ($100,000) for the security of all of the applicant's licensed title pledge offices within the Commonwealth;
(3)
Demonstrate the existence of a bond, with approved surety, in the amount of one hundred thousand dollars ($100,000) for the security of all of the applicant's licensed title pledge offices within the Commonwealth. This bond shall be maintained for the benefit and security of the title pledge borrowers and for the benefit and security of the Commonwealth with respect to the civil and criminal penalties provided in Section 19 of this Act; and
(4)
Represent that the business will be operated lawfully, fairly, and ethically in accordance with Sections 1 to 19 of this Act.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Each application for a title pledge lending license shall be filed with the department and the application shall provide the following:
(1)
The name of the beneficial owner if a sole proprietorship; or in the case of a corporation, all individuals serving as officers or directors; or in the case of a partnership or limited liability company, the members thereof;

(2)
The street address where the title pledge office is to be operated;

(3)
Proof of the capital and surety bond requirements set forth in Section 4 of this Act, accompanied by an unaudited financial statement from a certified public accountant;

(4)
An affidavit from each individual set forth in subsection (1) of this section stating that each individual has not been convicted of a felony within the ten (10) year period preceding the date of application;

(5)
Certified funds in the amount of five hundred dollars ($500) payable to the department; and

(6)
Other information as required by the commissioner.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Following verification by the department of the information contained in the application, every person having satisfied the provisions of Sections 1 to 19 of this Act and having paid the business taxes and any other taxes required by law shall be granted a license as set forth in this section. The license issued under this section shall state the name of the person to whom issued, the place of business, and street address where the title pledge office is located. The license shall entitle the person to do business at the place designated on the license. The license shall not be transferable from one (1) person to another but, upon approval of the commissioner, may be transferred from one (1) location to another within the county of the location originally licensed.

(2)
A title pledge lender license shall be renewed each year upon payment of an annual fee of five hundred dollars ($500) and compliance with the provisions of Sections 1 to 19 of this Act.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Every title pledge lender doing business under the laws of this Commonwealth shall be subject to inspection by the commissioner or by an examiner appointed by the commissioner in accordance with KRS 287.440. Examination shall be made of every title pledge lender at least once and not more than twice every twenty-four (24) months unless it appears from examination or from the report of the title pledge lender that it has failed to comply with laws or administrative regulations relating to title pledge lenders or has engaged in unsafe or unsound practices.

(2)
The commissioner, deputy commissioner, and each examiner may compel the appearance of any person for the purpose of the examination, which shall be made in the presence of one (1) of the officers of the title pledge lender, or the lender's designee.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

In undertaking the examination of any title pledge lender, neither the Commonwealth, the commissioner, nor any examiner employed by the Commonwealth shall become liable to any pledgor of the title pledge lender if the examination or an omission in the examination fails to fully and effectively disclose the financial condition of the title pledge lender.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Reports of examination, and correspondence that relates to the report of examination, of a title pledge lender shall be considered confidential information. No officer or director of a title pledge lender or employee of the department shall release any information contained in the examination, except if:

(a)
Required in a proper legal proceeding in which a subpoena and protective order insuring confidentiality have been issued by a court of competent jurisdiction; or 

(b)
The information is referred to an appropriate prosecuting attorney for possible criminal proceedings, to outside persons providing professional services to the title pledge lender, or to outside persons for the purpose of evaluating the title pledge lender for possible acquisition. Reports of examination released to outside persons providing professional services to the title pledge lender or for the purpose of evaluating the title pledge lender for possible acquisition, shall require a written request from the outside person and prior approval by the board of directors or an executive committee of the title pledge lender.

(2)
The department may furnish to and exchange information and reports with officials and examiners of other properly authorized state or federal regulatory authorities.

(3)
Every official report concerning a title pledge lender, and every report of examination, shall be prima facie evidence of the facts stated therein for all purposes in any action in which the department or title pledge lender is a party.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

A fee shall be collected by the department for any examination as set forth in Section 7 of this Act. The fee shall be sufficient to cover the cost of the examination based upon fair compensation for time and actual expense.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Every title pledge lender shall keep a consecutively numbered record of every title pledge agreement executed. A copy of the title pledge agreement shall be maintained for a period of two (2) years from the date the title pledge agreement was executed, and shall include the following:
(a)
A clear and accurate description of the titled personal property, including its vehicle identification number, license plate number, year, make, model, type, and color;

(b)
The date of the title pledge agreement;

(c)
The amount of the loan made in accordance with the title pledge agreement;

(d)
The date of maturity of the loan; and

(e)
The name, date of birth, social security number, and residence address of the pledgor, together with a photocopy of the pledgor's motor vehicle operator's license.

(2)
The pledgor shall sign the title pledge agreement, and shall be provided with a copy of the agreement. The title pledge agreement shall also be signed by the title pledge lender or the lender's employee or agent.

(3)
This information shall be maintained at the title pledge office location, approved by the department, and made available for inspection by the law enforcement agencies where the title pledge lender is located during the regular business hours of the title pledge office.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

The title pledge lender may record the lender's security interest in titled personal property by noting liens on the certificate of title for all title pledge transactions. The title pledge lender may require the pledgor to execute a power of attorney at the time of the signing of the title pledge agreement permitting the title pledge lender to record the lien and effect a transfer of the certificate of title upon default.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
A title pledge lender shall be subject to the same fees, default, and deferment charges as provided in KRS 288.530.
(2)
Notwithstanding the provisions of Section 2 of this Act, or any law to the contrary, each title pledge lender shall issue to the pledgor a standardized consumer interest and fee notification and disclosure form in compliance with the Federal Truth in Lending Act, 15 U.S.C. sec. 1601 et seq., prior to entering into any title pledge agreement, if the pledged goods will consist of, or include, one (1) or more motor vehicles or water craft titled by this Commonwealth or any other state.

(3)
By agreement of the parties, the maturity date of the title pledge transaction may be renewed for additional thirty (30) day periods, however, the title pledge transaction shall not be renewed, rolled over, or otherwise consolidated more than three (3) times in succession. Each roll over period shall not be for less than thirty (30) days. All renewals of the title pledge transaction shall be evidenced in writing. No accrued interest or service charge shall be capitalized or added to the original principal of the title pledge transaction during any renewal.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Except as otherwise provided in Sections 1 to 19 of this Act, the pledgor, upon presentation of suitable identification shall be entitled to a release of the security interest and lien, if any are noted on the titled personal property or certificate of title described therein, upon satisfaction of all outstanding obligations in accordance with the title pledge agreement and Sections 1 to 19 of this Act. In addition, the power of attorney executed under Section 12 of this Act, if any, shall be stamped "void".

SECTION 15.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

The pledgor shall have no obligation to redeem the titled personal property, or to make any payment toward the title pledge agreement. If, however, upon the expiration of the title pledge agreement, or the final renewal, if any, the pledgor fails to pay all of the principal, interest, and fees owing to the title pledge lender, the title pledge lender may take possession of the titled personal property. In taking possession, the title pledge lender, or his agent, may proceed without judicial process if this can be done without breach of the peace, or may proceed by filing a civil action.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

After the title pledge lender has taken possession of the titled personal property in accordance with Section 15 of this Act, it shall hold the property for a period of not less than twenty (20) days prior to disposal. Interest and fees, other than storage fees under Section 13 of this Act, shall cease to accrue following repossession. During this holding period, the pledgor shall have the sole right to redeem the titled personal property by paying all principal, interest, and fees owing to the title pledge lender, including all repossession and storage fees in Section 13 of this Act. Following the expiration of the twenty (20) day period, the title pledge lender shall have a period of sixty (60) days in which to sell, in a commercially reasonable manner, the titled personal property. Notice of the proposed sale shall be given to the pledgor. Notice of the proposed sale shall also be given to any other secured party from whom the title pledge lender has received written notice prior to the notification sent to the pledgor, of a claim of interest in the titled personal property. The proceeds of the commercially reasonable sale shall be applied to the principal, interest, and all fees set forth in Section 13 of this Act owed by the pledgor to the title pledge lender. Any surplus amounts shall be remitted to the pledgor. There shall be no further interest charged to the pledgor from the commencement of the sixty (60) day period.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

If the pledgor fails to complete the obligations under the title pledge agreement by failing to pay all outstanding principal, interest, and fees during the twenty (20) day holding period, then the pledgor shall forfeit all right, title, and interest in and to the titled personal property and certificate of title to the title pledge lender, who shall thereby acquire by virtue of the terms of the title pledge agreement and power of attorney, an absolute right of title and ownership to the titled personal property subject to the obligation to sell the titled personal property in the manner described in Section 16 of this Act.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

A title pledge lender shall not:
(1)
Accept a pledge from a person under eighteen (18) years of age, from anyone who appears to be intoxicated, or from any person known to the title pledge lender to have been convicted of larceny, burglary, or robbery;

(2)
Make any agreement giving the title pledge lender any recourse against the pledgor other than the title pledge lender's right to take possession of the titled personal property and certificate of title upon the pledgor's default, and to sell the titled personal property;

(3)
Accept any waiver, in writing or otherwise, or any right or protection accorded a pledgor under Sections 1 to 19 of this Act;

(4)
Fail to exercise reasonable care to protect from loss or damage titled personal property or certificates of title in the physical possession of the title pledge lender;

(5)
Purchase pledged titled personal property in the operation of its business;

(6)
Maintain more than one (1) title pledge office per license;

(7)
Violate the provisions of Section 13 of this Act or any administration regulation promulgated by the department;

(8)
Operate a title pledge office on the same premises as a pawnbroker as defined in KRS 226; or

(9)
Lend moneys in excess of four thousand dollars ($4,000) to any one (1) title pledge borrower at a given time.

SECTION 19.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Every person who knowingly violates any of the provisions of Section 1 to 19 of this Act, is guilty of a Class A misdemeanor. Upon conviction of such a Class A misdemeanor the license of the title pledge lender may be suspended or revoked by the department.

(2)
Notwithstanding any other law to the contrary, apart from or in addition to any sanctions which may be imposed under subsection (1) of this section, upon an administrative finding by the department that a title pledge lender has violated the provisions of subsection (3) of Section 13 of this Act, the license of the title pledge lender may be revoked or suspended for a period, specified by the department, not to exceed forty-five (45) days. Notwithstanding the provisions of Section 2 of this Act, or any other law to the contrary, upon a finding by the department that a title pledge lender has repeatedly and persistently engaged in a pattern of violating the provisions of subsection (3) of Section 13 of this Act, the license of the title pledge lender may be revoked or suspended for a period specified by the department, of not less than ninety (90) days.

(3)
In addition to the sanctions which may be imposed under subsection (2) of this section, the department may impose a fine against any person for a violation of Sections 1 to 19 of this Act of no less than five hundred dollars ($500) and no more than one thousand dollars ($1,000) per violation.

(4)
During the period of any suspension or following any revocation, the title pledge lender shall not engage, in any county within this Commonwealth, in the business of making title pledge agreements with pledgors.

Page 1 of 11
SB039210.100-2345

GA

