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AN ACT relating to utilization review.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 6 of this Act, unless the context otherwise requires:
(1)
"Cabinet" means the Cabinet for Human Resources;

(2)
"Certificate" means a certification granted by the cabinet to a utilization review agent authorizing the agent to provide utilization review services in the Commonwealth;

(3)
"Certification" means an authorization issued by the cabinet for a utilization review agent to conduct a utilization review;

(4)
"Secretary" means the Secretary of the Cabinet for Human Resources;

(5)
"Utilization review" means a review of the medical necessity and appropriateness of hospital resources and medical services given or proposed to be given to a patient or a group of patients for purposes of determining the availability of payment;

(6)
"Utilization review agent" means a person or entity performing utilization review that is either affiliated with, under contract with, or acting on behalf of any person providing or administering health benefits to citizens of the Commonwealth, and includes a claims department; and

(7)
"Utilization review plan" means a description of procedures governing utilization review activities performed by a utilization review agent.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
Effective January 1, 1999, no utilization review agent who approves or denies payment or who recommends approval or denial of payment for hospital or medical services or whose review results in the approval or denial of hospital or medical services on a case by case basis shall conduct utilization review in the Commonwealth unless the utilization review agent has been issued a certification by the cabinet.

(2)
No certification shall be required for utilization review agents conducting general in-house utilization review for hospitals, home health agencies, clinics, private offices, or any other health facility if the review does not result in the approval or denial of payment for hospital or medical services for a particular case.

(3)
No certification shall be required for a utilization review agent who operates solely under contract with the federal government for utilization review of patients eligible for hospital services under Title XVII of the Social Security Act.

(4)
The cabinet shall issue certification to conduct utilization review to any person who meets the requirements of Sections 1 to 6 of this Act.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
A utilization review agent shall:
(a)
Have available the services of sufficient numbers of registered nurses, medical records technicians, or similarly qualified persons supervised by licensed physicians with access to consultation with other appropriate physicians to carry out utilization review activities;

(b)
Have available the services of sufficient numbers of practicing physicians in appropriate specialty areas to assure the adequate review of medical and surgical specialty and subspecialty cases;

(c)
Not disclose or publish individual medical records or any other confidential medical information in the performance of utilization review activities, except that utilization review agents may, if otherwise permitted by law, provide patient information to a third party on whose behalf the utilization review agent is performing utilization review;

(d)
Be accessible to patients and providers for forty (40) hours a week during normal business hours;
(e)
Provide responses to patients, hospitals, and physicians on reconsideration or appeals of adverse determinations of the utilization review agent within thirty (30) days of the request for reconsideration or filing of appeal;
(f)
Provide decisions on a request for utilization review within twenty-four (24) hours of a request of preadmission review of a hospital admission, unless additional information is needed, or provide a decision to approve or deny a patient's continued hospital stay within twenty-four (24) hours of the review and prior to the time upon which a previous authorization for hospital care will expire;
(g)
Comply with its own policies and procedures on file with the cabinet; and
(h)
Comply with all the provisions of Sections 1 to 6 of this Act and regulations promulgated pursuant thereto.
(2)
A utilization review agent shall submit a copy of any changes to policies or procedures to the cabinet. No change to policies and procedures shall be effective until thirty (30) days after filing with the cabinet.

(3)
A utilization review agent shall notify the cabinet of any additions or deletions to the listing of third-party payors for which the utilization review agent is performing utilization review in this state. Notice shall be provided within thirty (30) days of the change.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
Within ninety (90) days of the effective date of this Act, the cabinet shall promulgate administrative regulations in accordance with KRS Chapter 13A to implement the provisions of Sections 1 to 6 of this Act. The regulations shall include the following:

(a)
The establishment of fees for applications and renewals in an amount sufficient to pay for the administrative costs of the program and any other costs associated with carrying out the provisions of Sections 1 to 6 of this Act;

(b)
Specification of information required of applicants for certifications and renewals, which shall include, at a minimum:

1.
A utilization review plan that includes:

a.
Utilization review policies and procedures to be used in evaluating proposed or delivered hospital care;

b.
Those instances, if any, under which utilization review may be delegated to a hospital review program;

c.
The procedures by which patients, physicians, or hospitals may seek reconsideration or appeal of adverse decisions by the utilization review agent; and

d.
The manner in which the utilization review agent shall notify the patient, hospital, and physician when payment for hospital or medical care is denied, including the reasons for denial;

2.
The type and qualifications of the personnel either employed or under contract to perform utilization review;

3.
Assurances that a toll-free line will be provided for patients, hospitals, and physicians to contact the utilization review agent, and that policies and procedures will be provided to insure that a representative of the utilization review agent shall be accessible to patients and providers at least forty (40) hours per week during normal business hours;

4.
The policies and procedures to insure that all applicable state and federal laws to protect the confidentiality of individual medical records are followed;

5.
A copy of the materials designed to inform applicable patients and providers of the requirements of the utilization review plan;

6.
A list of the third-party payors for which the utilization review agent is performing utilization review in the Commonwealth; and

7.
Evidence of compliance or ability to comply with the requirements of Sections 1 to 6 of this Act and regulations promulgated pursuant thereto;

(c)
A process for the review of applications for certifications and renewals, including application procedures, procedures for supplementing the application on the request of the secretary, timetables for review and decision, and notice procedures;

(d)
A process for the revocation of certification, which shall include notice provisions and timetables for a decision on a revocation;

(e)
A hearing process for the appeal of a denial of a certification or renewal or of a revocation of a certification, which shall include at a minimum:

1.
Written notice to the affected utilization review agent;

2.
A provision that the affected utilization review agent may request a hearing within seven (7) days;

3.
A provision that the hearing shall be scheduled no later than thirty (30) days after the hearing request;

4.
A provision that the hearing shall be conducted by a hearing officer with health insurance hearing experience appointed by the secretary; and

5.
Timetables for the issuance of written findings, conclusions, and recommendations by the hearing officer and for the issuance of a decision by the secretary;

(f)
A process for reviewing any written comments that a utilization review agent has failed to perform a review in accordance with the utilization review plan submitted under Section 4 of this Act or to comply with any requirements of Sections 1 to 6 of this Act or regulations promulgated pursuant thereto, which shall require the secretary to:
1.
Within ten (10) days of receipt, send a copy of the complaint to the utilization review agent and require that any written reply be sent to the secretary with ten (10) days;

2.
Upon review of a complaint, make a recommendation to the insurer or utilization review agent and the insured; and

3.
Consider complaints before issuing or renewing any registration to a utilization review agent; and

(g)
The establishment of an appeal process to resolve disputes between utilization review agents and health care providers and patients.

(2)
The cabinet may establish reporting requirements to:

(a)
Evaluate the effectiveness of utilization review agents; and
(b)
Determine if the utilization review programs are in compliance with the provisions of Sections 1 to 6 of this Act and regulations promulgated pursuant thereto.

(3)
On request of any health facility, physician, or patient whose care is subject to review, the cabinet shall provide copies of policies or procedures of any private review agent who has been issued a registration to conduct review in the Commonwealth.

(4)
The cabinet shall, on a bimonthly basis, compile a list of utilization review agents along with renewal dates of their certification and the date upon which any utilization review agents submitted changes to their policies and procedures.  This information shall be made available upon request.

(5)
The cabinet shall report to the General Assembly by July 1 1999, and each year thereafter on the number of utilization review agents conducting utilization review and the type of criteria used to perform utilization review.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

(1)
A utilization review agent applying for certification or renewal of certification shall:

(a)
File an application on a form prescribed by the cabinet; and

(b)
Pay the application fee established by administrative regulations.

(2)
In order to obtain a certification or renewal, a utilization review agent shall establish by credible evidence that it has complied with the requirements for certification or renewal.

(3)
The certification issued under Section 2 of this Act expires on the second anniversary of the effective date of the certificate unless it is renewed.

(4)
The certification is not transferable.

(5)
The secretary may revoke the certification of any utilization review agent who does not comply with the requirements of Sections 1 to 6 of this Act or the regulations promulgated pursuant thereto.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 211 IS CREATED TO READ AS FOLLOWS:

The cabinet may institute injunctive proceedings in the Franklin Circuit Court or other Circuit Court of competent jurisdiction to enjoin the operation of any utilization review agent who is not certified under Section 2 of this Act.
Section 7.   KRS 304.17-412 is amended to read as follows:

(1)
Every health insurer proposing to issue or deliver in this state a health insurance policy or contract or administer a health benefit program which provides for the coverage of hospital benefits and the utilization review of those benefits by a utilization[private] review agent shall:

(a)
Be a certified utilization[registered private] review agent in accordance with Section 2 of this Act[KRS 211.462]; or

(b)
Contract with a utilization[private] review agent that has been certified[registered] in accordance with Section 2 of this Act[KRS 211.462].

(2)
Notwithstanding any other provision of Sections 1 to 6 of this Act[KRS 211.461 to 211.466], an insurer shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health care providers of their right to appeal adverse determinations of the utilization[private] review agent to the Cabinet for Human Resources under the dispute resolution process established pursuant to Section 4 of this Act[KRS 211.464(1)(g)]. The notice shall also include instructions on filing an appeal to the cabinet; and

(b)
The insurer is in compliance with subsection (1) of this section.

Section 8.   KRS 304.18-045 is amended to read as follows:

(1)
Every health insurer proposing to issue or deliver in this state a group or blanket health insurance policy or contract or administer a health benefit program which provides for the coverage of hospital benefits and the utilization review of those benefits by a utilization[private] review agent shall:

(a)
Be a certified utilization[registered private] review agent in accordance with Section 2 of this Act[KRS 211.462]; or

(b)
Contract with a utilization[private] review agent that has been certified[registered] in accordance with Section 2 of this Act[KRS 211.462].

(2)
Notwithstanding any other provision of Sections 1 to 6 of this Act[KRS 211.461 to 211.466], an insurer shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health care providers of their right to appeal adverse determinations of the utilization[private] review agent to the Cabinet for Human Resources under the dispute resolution process established pursuant to Section 4 of this Act[KRS 211.464(1)(g)]. The notice shall also include instructions on filing an appeal to the cabinet; and

(b)
The insurer is in compliance with subsection (1) of this section.

Section 9.   KRS 304.32-147 is amended to read as follows:

(1)
Every nonprofit hospital, medical-surgical, dental, and health service corporation proposing to issue or deliver in this state a health insurance policy or contract or administer a health benefit program which provides for the coverage of hospital benefits and the utilization review of those benefits by a utilization[private] review agent shall:

(a)
Be a certified utilization[registered private] review agent in accordance with Section 2 of this Act[KRS 211.462]; or

(b)
Contract with a utilization[private] review agent that has been registered in accordance with Section 2 of this Act[KRS 211.462].

(2)
Notwithstanding any other provision of Sections 1 to 6 of this Act[KRS 211.461 to 211.466], a nonprofit hospital, medical-surgical, dental, and health service corporation shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health care providers of their right to appeal adverse determinations of the utilization[private] review agent to the Cabinet for Human Resources under the dispute resolution process established pursuant to Section 4 of this Act[KRS 211.464(1)(g)]. The notice shall also include instructions on filing an appeal to the cabinet; and

(b)
The nonprofit hospital, medical-surgical, dental, and health service corporation is in compliance with subsection (1) of this section.

Section 10.   KRS 304.32-330 is amended to read as follows:

(1)
Every employer in this state which provides coverage of hospital benefits on a self-insured basis and requires the utilization review of such benefits by a utilization[private] review agent shall:

(a)
Be a certified utilization[registered private] review agent in accordance with Section 2 of this Act[KRS 211.462]; or

(b)
Contract with a utilization[private] review agent that has been registered in accordance with Section 2 of this Act[KRS 211.462].

(2)
Notwithstanding any other provision of Sections 1 to 6 of this Act[KRS 211.461 to 211.466], a self-insured employer shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health care providers of their right to appeal to the cabinet any adverse determinations of the utilization review agent under the dispute resolution process established in Section 4 of this Act; and

(b)
The self-insured employer is in compliance with subsection (1) of this section.

Section 11.   KRS 304.38-225 is amended to read as follows:

(1)
Every health maintenance organization in this state which provides coverage of hospital benefits and requires the utilization review of such benefits or administers a health benefit program which provides for the coverage of hospital benefits and requires the utilization review of such benefits by a private review agent shall:

(a)
Be a certified utilization[registered private] review agent in accordance with Section 2 of this Act[KRS 211.462]; or

(b)
Contract with a utilization[private] review agent that has been registered in accordance with Section 2 of this Act[KRS 211.462].

(2)
Notwithstanding any other provision of Sections 1 to 6 of this Act[KRS 211.461 to 211.466], a health maintenance organization shall not deny or reduce payment of health benefits to any person, licensed practitioner, or health facility for covered services which have been rendered to an insured unless:

(a)
Notice of denial has been issued. The notice shall inform patients and health care providers of their right to appeal adverse determinations of the certified utilization[private review] agent to the Cabinet for Human Resources under the dispute resolution process established pursuant to Section 4 of this Act[KRS 211.464(1)(g)]. The notice shall also include instructions on filing an appeal to the cabinet; and

(b)
The health maintenance organization is in compliance with subsection (1) of this section.

SECTION 12.   A NEW SECTION OF KRS 304.17A-100 TO 304.17A-160 IS CREATED TO READ AS FOLLOWS:

No insurers issuing, delivering, or renewing health benefit plans in this Commonwealth for any services performed by a physician licensed pursuant to KRS Chapter 311 shall deny any medical expense claim based on treatment ordered by a physician, if the treatment has been determined medically appropriate and necessary, without having first provided the insured person with a written statement setting forth the reason for the denial prior to the date of the service.

SECTION 13.   A NEW SECTION OF KRS 304.17A-100 TO 304.17A-160 IS CREATED TO READ AS FOLLOWS:

No insurers issuing, delivering, or renewing health benefit plans in the Commonwealth for any services performed by a physician licensed pursuant to KRS Chapter 311 shall terminate a physician from participating in a health benefit plan for demanding medically appropriate care regardless of the cost.

Section 14.   KRS 211.990 is amended to read as follows:

(1)
Any owner or occupant who fails to comply with an order made under the provisions of KRS 211.210 shall be guilty of a violation, and each day's continuance of the nuisance, source of filth, or cause of sickness, after the owner or occupant has been notified to remove it, shall be a separate offense.

(2)
Except as otherwise provided by law, anyone who fails to comply with the provisions of the rules and regulations adopted pursuant to this chapter or who fails to comply with an order of the cabinet issued pursuant thereto shall be guilty of a violation. Each day of such violation or noncompliance shall constitute a separate offense.

(3)
Any person who violates any provision of KRS 211.182 shall, upon first offense, be guilty of a Class A misdemeanor. Each subsequent violation of any provision of KRS 211.182 shall constitute a Class D felony.

(4)
Any person who violates any provision of KRS 211.842 to 211.852 or any regulation adopted hereunder or any order issued by the Cabinet for Human Resources to comply with any provision of KRS 211.842 to 211.852 or the regulations adopted thereunder shall be guilty of a Class A misdemeanor. Each day of violation or noncompliance shall constitute a separate offense.

(5)
Any person who violates KRS 211.962 or any rule or regulation of the Cabinet for Human Resources adopted pursuant to KRS 211.962 to 211.968 shall be guilty of a Class A misdemeanor.

(6)
A utilization[private] review agent which performs utilization review without proper certification[registration] pursuant to Sections 1 to 6 of this Act[KRS 211.461 to 211.466] shall be guilty of a Class A misdemeanor.

(7)
Any properly certified utilization[registered private] review agent which willfully violates any provision of Sections 1 to 6 of this Act[KRS 211.461 to 211.466] or of the regulations shall be guilty of a Class D felony.

(8)
A person who performs or offers to perform lead-hazard detection or lead-hazard abatement services in target housing or child-occupied facilities who is not certified as required by KRS 211.9063 or 211.9069 shall be guilty of a Class A misdemeanor.

(9)
Any person who performs lead-hazard detection or lead-hazard abatement services in target housing or child-occupied facilities, who willfully violates the standards for performing lead-hazard detection or lead-hazard abatement procedures included in the administrative regulations promulgated pursuant to KRS 211.9075 shall be guilty of a Class D felony.

(10)
The penalties provided in subsections (6), (7), (8), and (9) of this section are cumulative and are in addition to any other penalties, claims, damages, or remedies available at law or in equity.

(11)
Any person who violates any provisions of KRS 211.760 shall be fined not less than ten dollars ($10) nor more than one hundred dollars ($100). Each day of violation or noncompliance shall constitute a separate offense.

Section 15.   KRS 304.47-050 is amended to read as follows:

(1)
Any person, other than an insurer, agent, or other person licensed under this chapter, or an employee thereof, having knowledge or believing that a fraudulent insurance act or any other act or practice which, upon conviction, constitutes a felony or misdemeanor under the subtitle is being or has been committed may send to the Insurance Fraud Unit a report of information pertinent to this knowledge of or belief and any additional relevant information the commissioner may request.

(2)
The following individuals having knowledge or believing that a fraudulent insurance act or any other act or practice which may constitute a felony or misdemeanor under this subtitle is being or has been committed shall send to the Insurance Fraud Unit a report or information pertinent to the knowledge or belief and additional relevant information that the commissioner or his employees or agents may require:

(a)
Any professional practitioner licensed or regulated by the Commonwealth, except as provided by law;

(b)
Any utilization review of benefits committee as defined in Sections 1 to 6 of this Act[KRS 211.462 to 211.466];

(c)
Any private medical review committee;

(d)
Any insurer, agent, or other person licensed under this chapter; and

(e)
Any employee of the persons named in paragraphs (a) to (d) of this subsection.

(3)
The Insurance Fraud Unit or its employees or agents shall review this information or these reports and select the information or reports that, in the judgment of the unit, may require further investigation. The unit shall then cause an investigation of the facts surrounding the information or report to be made to determine the extent, if any, to which a fraudulent insurance act or any other act or practice which, upon conviction, constitutes a felony or misdemeanor under this subtitle is being committed.

(4)
The Department of Workers' Claims shall provide the Insurance Fraud Unit access to all relevant information the commissioner may request.

(5)
The Insurance Fraud Unit shall report any alleged violations of law which the investigations disclose to the appropriate licensing agency and the Commonwealth's attorney, Attorney General, or other prosecuting agency having jurisdiction with respect to a violation. If prosecution by the Commonwealth's attorney, Attorney General, or other prosecuting agency is not begun within sixty (60) days of the report, the prosecuting attorney shall inform the unit of the reasons for the lack of prosecution. In addition to filing a report with the appropriate prosecuting agency, the commissioner may, through the Attorney General, prosecute violations of this subtitle in the Circuit Court of the county in which the alleged wrongdoer resides or has his principal place of business, in the Circuit Court of the county in which the fraudulent insurance act has been committed, or, with consent of the parties, in the Franklin Circuit Court.

(6)
Notwithstanding the provisions of subsections (1) to (5) of this section, when an insurer or an insured knows or has reasonable grounds to believe that a person committed a fraudulent insurance act which the insurer reasonably believes not to have been reported to a law enforcement agency in this state, then, for the purpose of notification and investigation, the insurer or an agent authorized by an insurer to act on its behalf or the insured may notify a law enforcement agency of their knowledge or reasonable belief and provide information relevant to the fraudulent insurance act, including, but not limited to, insurance policy information including the application for insurance, policy premium payment records, history of previous claims made by the insured, and other information relating to the investigation of the claim, including statements of any person, proofs of loss, and notice of loss.

(7)
If the information referred to in subsection (6) of this section is specifically requested by a law enforcement agency or prosecuting attorney, the insurer shall provide certified copies of the requested information within ten (10) business days of the request or as soon thereafter as reasonable.

(8)
In the absence of malice, fraud, or gross negligence, no insurer or agent authorized by an insurer to act on its behalf, law enforcement agency, the Department of Workers' Claims, their respective employees, or an insured shall be subject to any civil liability for libel, slander, or related cause of action by virtue of filing reports or for releasing or receiving any information pursuant to this subsection.

Section 16.   The following KRS sections are repealed:

211.461   Definitions.

211.462   Registration of private review agent required -- Exceptions.

211.463   Duties of private review agent regarding utilization review.

211.464   Regulations -- Reporting requirements -- Copies of policies or procedures -- List of registered agents.

211.465   Procedures for registration and renewal.

211.466   Enjoining operation of improperly registered agent.

Section 17.   If the reorganization of the Cabinet for Human Resources into the Cabinet for Families and Children and the Cabinet for Health Services is confirmed by this 1998 Regular Session of the General Assembly, the references to the Cabinet for Human Resources appearing in subsections (1) and (4) of Section 1 of this Act shall be codified as the Cabinet for Health Services.
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