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AN ACT relating to civil actions.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 26 of this Act unless the context otherwise requires:
(1)
"Actual malice" means specific intent to cause the personal injury, death, or damage to property complained of by the plaintiff.

(2)
"Attorney" means any natural person, professional law association, corporation, or partnership authorized to practice law.

(3)
"Attorney's services" means the professional advice or counseling of or representation by an attorney, but does not include other assistance incurred, directly or indirectly, in connection with an attorney's services, such as administrative or secretarial assistance, overhead, travel expenses, witness fees, or preparation by a person other than the attorney of any study, analysis, report, or test.

(4)
"Claimant" means any natural person who brings a personal injury claim, and, if the claim is brought on behalf of the claimant's estate, the term includes the claimant's parent, guardian, or personal representative. The term does not include an artificial organization or legal entity, such as a firm, corporation, association, company, partnership, society, joint venture, or governmental body.

(5)
"Collateral source" means:

(a)
The United States Social Security Act, as amended;

(b)
Any state or federal disability, workers' compensation, or other Act designed to provide income replacement, medical, or other benefits;

(c)
Any accident, health or sickness, income or wage replacement insurance, income disability insurance, casualty or property insurance, including automobile and homeowners' insurance, or any other insurance except life insurance;

(d)
Any contract or agreement of any group, organization, partnership, or corporation to provide, pay for, or reimburse the cost of medical, hospital, dental, or other health care services or provide similar benefits;

(e)
Any contractual or voluntary wage continuation plan provided by an employer or otherwise; or

(f)
Any other system intended to provide wages during a period of disability.

(6)
"Collateral source payments" means money paid or payable by collateral sources for losses or expenses, including, but not limited to, property damage, wage loss, medical costs, rehabilitation costs, services, and other costs incurred by or on behalf of a plaintiff for which that plaintiff is claiming recovery through a tort action commenced in any of the courts in this Commonwealth.

(7)
"Comparative fault" means the degree to which the fault of a person was a proximate cause of an alleged personal injury or death or damage to property, expressed as a percentage of the total fault as caused by the injury.

(8)
"Compensatory damages" means money awarded to compensate a plaintiff for economic and noneconomic loss.

(9)
"Conscious, reckless, or outrageous indifference to the health, safety, and welfare of others" means an act or omission, which when viewed objectively from the standpoint of the defendant at the time of its occurrence, involves an extreme degree of risk, considering the probability and magnitude of the potential harm to others, if the defendant:

(a)
Has actual, subjective awareness of the risk involved; and

(b)
Proceeds with conscious disregard of the rights, safety, or welfare of others.

(10)
"Contingent fee" or "contingency fee" means the cost or price of any attorney's services determined by applying a specified percentage, which may be a firm fixed percentage, a graduated or sliding percentage, or any combination thereof, to the amount of the settlement or judgment obtained in a personal injury claim.

(11)
"Damage" or "damages" means pain, suffering, inconvenience, physical impairment, disfigurement, mental anguish, emotional distress, loss of enjoyment of life, loss of society and companionship, loss of consortium, injury to reputation, humiliation, loss of earnings and earning capacity, loss of income, medical expenses and medical care, rehabilitation services, custodial care, wrongful death, burial costs, loss of use of property, costs of repair or replacement of property, costs of obtaining substitute domestic services, loss of employment, loss of business or employment opportunities, lost profits, and such other losses to the extent that recovery for them is allowable under any present, applicable state law. The term does not include punitive damages.

(12)
"Defendant" means, for purposes of determining an obligation to pay money to another under Sections 1 to 26 of this Act, any person against whom a claim is asserted by a plaintiff.

(13)
"Economic loss" means objectively verifiable monetary losses, such as medical expenses, loss of earnings and earning capacity, cost of replacement services, loss of income stream due to death, burial costs, loss of business or employment opportunities, lost profits, and loss due to property destruction or damage, to the extent recovery for any such monetary loss is allowed under any present applicable state law.

(14)
"Employer" includes, but is not limited to, a parent, subsidiary, affiliate, division, or department of the employer. If the employer is an individual, the individual shall be considered an employer under Sections 1 to 26 of this Act only if the subject of the civil action is related to the individual's capacity as an employer.

(15)
"Fault" means an act or omission of a person which is a proximate cause of injury or death to another person or persons, damage to property, or economic injury, including, but not limited to: negligence, malpractice, medical professional liability, strict product liability, absolute liability, or assumption of the risk.

(16)
"Hourly fee" means the cost or price per hour of an attorney's services.

(17)
"Initial meeting" means the first conference or discussion between the claimant and the attorney, whether by telephone or in person, of the details, facts, or basis of a personal injury claim.

(18)
"Large employer" means an employer that employs more than twenty-five (25) persons on a full-time permanent basis or has annual revenues of more than five million dollars ($5,000,000).

(19)
"Noneconomic loss" means subjective, nonmonetary losses, including pain, suffering, inconvenience, mental anguish, emotional distress, loss of enjoyment of life, loss of society and companionship, loss of consortium, injury to reputation, and humiliation, to the extent recovery for any such nonmonetary loss is allowed under any present, applicable state law.

(20)
"Person" means any individual, corporation, company, association, firm, partnership, society, joint stock company, or other entity, including any governmental entity, or unincorporated association.

(21)
"Personal injury claim" means:

(a)
Any assertion of a right to payment, whether or not the right is disputed or undisputed, excluding a right to payment under a federal or state workers' compensation law; or

(b)
Any civil action, regardless of the legal theory on which it is based, for physical illness, injury, or death, caused to a natural person, including mental anguish, emotional harm, damage to reputation or character, and loss of consortium caused to that person or caused to another as a result of that person's physical illness, injury, or death.

(22)
"Plaintiff" means, for purposes of determining a right to recover under Sections 1 to 26 of this Act, any person asserting a claim.

(23)
(a)
"Product" means any object, substance, mixture, or raw material in a gaseous, liquid, or solid state which:

1.
Is capable of delivery itself or as an assembled whole, in a mixed or combined state, or as a component part or ingredient;

2.
Is produced for introduction into trade or commerce;

3.
Has intrinsic economic value; and

4.
Is intended for sale or lease for commercial or personal use.

(b)
The term "product" does not include:

1.
Human tissue, human organs, human blood, and human blood products;

2.
Electricity, water delivered by a utility, natural gas, or steam; or

3.
Intellectual property, including computer software.

(24)
"Product liability action" means a civil action brought against any defendant, including defendants who did not manufacture or sell a product, on any theory for damage caused by a product.

(25)
"Retain" means the act of a claimant in engaging an attorney's services, whether by express agreement or impliedly by seeking and obtaining the attorney's services.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Except as provided in Sections 3, 4, and 5 of this Act, Sections 1 to 26 of this Act shall not apply to:

(1)
Those causes of action where a defendant's conduct constitutes driving a vehicle under the influence of alcohol, a controlled substance, or any other drug, or any combination thereof, and is the proximate cause of the damages suffered by the plaintiff;

(2)
Those causes of action where a defendant's actions constitute criminal conduct which is the proximate cause of the damages suffered by the plaintiff; and

(3)
Those causes of action where a defendant's conduct constitutes an illegal disposal of hazardous waste and is the proximate cause of the damages suffered by the plaintiff.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
No attorney, or attorney's representative, shall contact any potential claimant or the claimant's family or representative, directly or indirectly, within seven (7) days of an event which may give rise to a claim, for the purpose of securing the claimant as a client for legal services in connection with the claim. If such contact has been made, any agreement between the attorney and the claimant is voidable by the claimant at any time within two (2) years after the final adjudication of the claim, and the claimant shall not be liable to the attorney for any compensation or expenses involved in pursuing the claim. This subsection shall not apply to any such contacts made by an attorney purely on a preexisting personal, family, or attorney-client relationship, nor does it prohibit a claimant from contacting and retaining an attorney during this period.

(2)
No insurer, or an insurer's representative, shall make a final offer of settlement with any potential claimant or the claimant's family or representative, directly or indirectly, within seven (7) days of an event which may give rise to a claim. If such an offer has been made, any agreement between the insurer and the claimant pursuant thereto is voidable by the claimant at any time within two (2) years thereafter. This subsection shall not apply to other contacts made by the insurer for purposes such as for the payment of the claimant's expenses or other reasonable assistance to the claimant.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
A claimant who retains an attorney in connection with a personal injury claim may elect whether to compensate the attorney for services in connection with that personal injury claim on an hourly basis or on a contingent fee basis.

(2)
An attorney retained by a claimant in connection with a personal injury claim shall, at the initial meeting, disclose to the claimant the claimant's right to elect the method of compensating the attorney for the attorney's services.

(3)
An attorney retained by a claimant in connection with a personal injury claim shall, before signing a contract to represent the claimant, disclose in a written statement to the claimant:

(a)
The attorney's hourly fee for services in the personal injury claim and any conditions, limitations, restrictions, or other qualifications on that fee the attorney deems appropriate;

(b)
The attorney's contingent fee for services in the personal injury claim and any conditions, limitations, restrictions, or other qualifications on that fee the attorney deems appropriate;

(c)
A reasonable estimate of the amount of any costs or expenses that the client must bear; and

(d)
All other fee agreements to be made concerning the case, including the amount to be paid to any co-counsel associated with the case.

(4)
An attorney who contracts to represent a claimant in accordance with this section and Sections 3 and 5 of this Act shall, at the time the contract is entered into, provide a duplicate copy of the contract, signed by both the attorney and the claimant, to the claimant or the claimant's guardian or representative.

(5)
The General Assembly hereby adopts the schedule of maximum contingency fees as contained on the "fee information fact sheet" referred to in subsection (7) of this section as the appropriate maximum fees based on sound public policy, but does not mandate these fees, allowing claimants and attorneys to agree to a fee in the open marketplace.

(6)
Any agreement for the payment of legal services on a contingency fee basis may be canceled in its entirety by the claimant within three (3) days, excluding weekends, after the date on which the contract was signed, and the claimant shall not be assessed any penalty or costs by the attorney for canceling.

(7)
If the agreement between the attorney and the claimant involves a contingency fee, the attorney shall complete the "fee information fact sheet" below and incorporate it into the contract:

FEE INFORMATION FACT SHEET -- PLEASE READ CAREFULLY
Kentucky law requires all claimants in personal injury cases entering into an agreement with an attorney to provide legal services on a contingency fee basis to be provided with this Fee Information Fact Sheet. A contingency fee is an arrangement by which a claimant pays the attorney a percentage of the amount awarded for the claimant's injury. This may result in a very substantial fee, and you should consider it very carefully. The law allows you three (3) days, excluding weekends, in which to cancel this agreement, and you are encouraged to seek proposals from at least two (2) attorneys and compare them. The most important factors, in addition to the reputation and ability of the attorneys, are the percentages of the contingency fees and the expenses you will be charged. You should ask the attorney about the expenses, including whether you will be required to pay for some of them before a final award, and whether you will be required to pay any expenses if your claim is unsuccessful.

PORTION OF
SUGGESTED

AWARD
MAXIMUM FEE
ATTORNEY'S FEE

On first $200,000
30 to 35 percent
....... percent

On amount between

$200,000 and $500,000
25 to 30 percent
........ percent

On amount over

$500,000
15 to 25 percent
........ percent

TOTAL ESTIMATED EXPENSES
$..................

(includes charges, court costs, expert and stenographer fees, etc.)


Expenses will be deducted from (check one):


........ your portion of the award 

........ the attorney's portion of the award

Itemized Charges:

Photocopies:  $ ........a page
Travel Meal Allotment:  $ ........ a day

Faxes:  $........ a page
Travel Hotel Allotment:  $........ a day

Mileage:  $........ a mile
Other:  .............................................

RIGHT OF CANCELLATION

You have three (3) days, excluding weekends, from the date of this agreement to cancel it by signing the statement below and returning it to the attorney. You should make a photocopy for your own safekeeping.


I WISH TO CANCEL THE AGREEMENT WITH .................... (NAME OF ATTORNEY) THAT I SIGNED ON .................... (DATE YOU SIGNED CONTRACT)

YOUR SIGNATURE ....................
DATE OF CANCELLATION ....................

(8)
An attorney retained by a claimant in connection with a personal injury claim shall, within a reasonable time, not later than thirty (30) days after the personal injury claim is finally settled or adjudicated, disclose in a written statement to the claimant:

(a)
The total amount of the hourly fees or total contingent fee for the attorney's services in connection with the personal injury claim; and

(b)
The actual fee per hour of the attorney's services in connection with the personal injury claim, determined by dividing the total amount of the hourly fees or the total contingent fee by the actual number of hours of the attorney's services.

(9)
In cases involving a contingency fee in excess of the "suggested maximum fee" as contained in the "contingency fee information fact sheet" provided for under subsection (7) of this section, or where the actual expenses exceeded the estimated expenses on the "fact sheet" by more than twenty-five percent (25%); the claimant may request an objective review of the fee and expenses by a court or the Kentucky State Bar to assure that they are reasonable and fair in the circumstances, based on factors including, but not limited to, whether liability was contested, whether the amount of damages was clear, and how much actual time the lawyer would have reasonably spent on the case.

(10)
The provisions of this section shall be in addition to, and not in lieu of, any other available remedies or penalties.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

An attorney who has information relating to periodic payments awarded to a claimant shall not divulge the name of the claimant, the amount of the award, or any other relevant information to any person known to the attorney to be interested in converting the periodic payments to a lump sum. Any person who violates this provision shall be guilty of a Class A misdemeanor.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Punitive damages shall be awarded in a civil action against a defendant only if the plaintiff establishes by clear and convincing evidence that the damages suffered were the result of conduct that was carried out by the defendant with actual malice toward the plaintiff or a conscious, reckless, and outrageous indifference to the health, safety, and welfare of others.

(2)
A defendant shall not be held liable for punitive damages unless the trier of fact finds that its award of compensatory damages alone is not sufficient to punish the defendant for the conduct and to deter the defendant from like conduct in the future.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The amount of punitive damages awarded for a claim in a civil action under Sections 1 to 26 of this Act shall not exceed the greater of three (3) times the amount of compensatory damages, or one million dollars ($1,000,000), where the punitive damages are recoverable from large employers.

(2)
The amount of punitive damages awarded for a claim in a civil action under Sections 1 to 26 of this Act shall not exceed the lesser of three (3) times compensatory damages, or one hundred thousand dollars ($100,000) where the punitive damages are recoverable from a defendant which is not a large employer.

(3)
The provisions of this section shall be applied by the trial court and shall not be disclosed to the jury. If a jury returns a verdict for punitive damages against the defendant in excess of the amounts permitted in this section, the trial court shall reduce the award so that it will not exceed the applicable amount set forth in this section.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
If a jury returns a verdict of punitive damages against a defendant in any case, and if the total amount of any prior punitive damage awards obtained by the same or other plaintiffs in any state or federal court against that defendant for the same conduct that forms the basis of its award exceeds the applicable amount set forth in Section 7 of this Act, then no additional punitive damages shall be awarded against that defendant in any case.

(2)
If the total amount of any such prior punitive damage awards is less than the applicable amount set forth in Section 7 of this Act, then the amount of any punitive damages awarded in any subsequent case shall be reduced so that the combined total amount of punitive damages awarded in all cases combined attributable to the conduct shall not exceed the applicable amount set forth in Section 7 of this Act.

(3)
The provisions of subsections (1) and (2) of this section shall be applied by the trial court and shall not be disclosed to the jury.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
In a civil action in which punitive damages are sought, the court shall bifurcate the trial of the action, if requested by a defendant.

(a)
In the first stage of a bifurcated trial, the trier of fact shall determine the liability for compensatory damages, and the amount of compensatory damages. If the trier of fact determines during the first stage of a bifurcated trial that a defendant is liable for compensatory damages, then the court shall determine whether the evidence was sufficient to permit the jury to consider punitive damages.

(b)
If determined sufficient, that same trier of fact shall determine, in a second stage of the trial, whether the defendant is liable for punitive damages and, if applicable, the amount of punitive damages that should be awarded.

(2)
If a bifurcated proceeding is requested, evidence relevant only to the claim of punitive damages shall be inadmissible in the first stage of the trial.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Because the object of a punitive damage award is to punish the defendant for certain conduct and to deter the defendant and others from engaging in such conduct in the future, the entire award of punitive damages under Sections 1 to 26 of this Act shall not be a windfall to the plaintiff or his attorney but shall be shared by the public. The public's share of each such award shall be payable to the  Crime Victims' Compensation Fund established under Section 27 of this Act.

(2)
The public's share of each punitive damage award shall be seventy-five percent (75%) of the award after the deduction of reasonable expenses, other than attorney's fees, that are directly related to the obtaining of the punitive damage award. The Commonwealth shall have no interest in or right to intervene at any stage of any judicial proceeding involving a claim for punitive damages. If the full amount of punitive damages awarded cannot be collected, the public, the plaintiff, and the plaintiff's attorneys if sharing therein, shall each be entitled to a proportional share of the punitive damages collected. The fact that a share of each punitive damage award shall be paid to the Crime Victims' Compensation Fund shall not be made known to, or considered by, the trier of fact in determining the amount of a punitive damage award.

(3)
The plaintiff's attorney's share of a punitive damage award shall be no more than ten percent (10%) of the plaintiff's share of a punitive damage award as approved by the court after the deduction of reasonable expenses, other than attorney's fees, that are directly related to the obtaining of the punitive damage award.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
A principal or employer who is a natural person shall be liable for punitive damages as a result of conduct of his or her agent or employee only when the plaintiff proves by clear and convincing evidence that the damages suffered were the result of conduct that was carried out by the principal or employer with actual malice toward the plaintiff, or with a conscious, reckless, and outrageous indifference to the health, safety, and welfare of others.

(2)
A principal or employer other than a natural person shall be liable for punitive damages as a result of the conduct of its agent or employee only when the plaintiff proves by clear and convincing evidence that the damages suffered were the result of conduct that was carried out by a senior manager of the principal or employer with actual malice toward the plaintiff or with conscious, reckless, and outrageous indifference to the health, safety, and welfare of others.

(3)
An association, limited liability company, or partnership may be liable for punitive damages as a result of the conduct of its member or partner only when the plaintiff proves by clear and convincing evidence that the damages suffered were the result of conduct that was carried out by a senior manager of the association, limited liability company, or partnership, with actual malice toward the plaintiff or with a conscious, reckless, and outrageous indifference to the health, safety, and welfare of others.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
In any action for damages, recovery shall be predicated upon principles of comparative fault, and the liability of each person, including plaintiffs, defendants, and nonparties, who caused the damages shall be allocated to each person in direct proportion to that person's percentage of fault.

(2)
The total of the percentages of comparative fault allocated by the trier of fact with respect to a particular incident or injury shall equal either zero percent (0%) or one hundred percent (100%).

SECTION 13.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

In any action for damages, the liability of each defendant for compensatory damages shall be several only and shall not be joint. Each defendant shall be liable only for the amount of compensatory damages allocated to that defendant in direct proportion to that defendant's percentage of fault and a separate judgment shall be rendered against the defendant for that amount. To determine the amount of judgment to be entered against each defendant, the court, with regard to each defendant, shall multiply the total amount of compensatory damages recoverable by the plaintiff by the percentage of each defendant's fault, and that amount shall be the maximum recoverable against the defendant.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
In assessing percentages of fault, the trier of fact shall consider the fault of all persons who contributed to the alleged damages regardless of whether that person was or could have been named as a party to the suit. This fault shall include the fault imputed or attributed to a person by operation of law, if any. Fault of a nonparty may be considered if the plaintiff entered into a settlement agreement with the nonparty or if a defending party gives notice no later than sixty (60) days before the date of trial that a nonparty was wholly or partially at fault. The notice shall be given by filing a pleading or discovery response in the action designating the nonparty and setting forth the nonparty's name and last-known address, or the best identification of the nonparty which is possible under the circumstances, together with a brief statement of the basis for believing the nonparty to be at fault. In all instances where a nonparty is assessed a percentage of fault, any recovery by a plaintiff shall be reduced in proportion to the percentage of fault chargeable to the nonparty. Where a plaintiff has settled with a party or nonparty before verdict, that plaintiff's recovery shall be reduced by the amount of the settlement or in proportion to the percentage of fault assigned to the settling party or nonparty, whichever is greater. The plaintiff shall promptly and fully inform all other persons against whom liability is asserted of the terms of the settlement.

(2)
Nothing in this section and Sections 12, 13, 15, 16, 17, 18, 19, and 20 of this Act is indented to eliminate or diminish any defenses or immunities which exist as of the effective date of this Act, except as expressly noted in these sections.

(3)
Assessments of percentages of fault for nonparties are used only as a vehicle for accurately determining the fault of named parties. Where fault is assessed against nonparties, findings of the fault shall not subject any nonparty to liability in that or any other action, or be introduced as evidence of liability or for any other purpose in any other action.

(4)
In all actions involving fault of more than one (1) person, unless otherwise agreed by all parties to the action, the court shall instruct the jury to answer special interrogatories or, if there is no jury, shall make findings, indicating the percentage of the total fault that is allocated to each party and nonparty pursuant to the provisions of this section and Sections 12, 13, 15, 16, 17, 18, 19, and 20 of this Act. For this purpose, the court may determine that two (2) or more persons shall be treated as a single person.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Nothing is this section and Sections 12, 13, 14, 16, 17, 18, 19, and 20 of this Act shall be construed as precluding a person from being held responsible for the portion of comparative fault assessed against another person who was acting as an agent or servant of that person, or if the fault of the other person is otherwise imputed or attributed to that person by statute or common law.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

In any civil action, the finder of fact shall assess a percentage of fault against a plaintiff who is injured as a proximate result of that plaintiff's failure to take reasonable precautionary measures that are available to the plaintiff.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

In any civil action, a defendant is not liable for damages that the plaintiff suffers as a result of the negligence or gross negligence of a defendant while the plaintiff is attempting to commit, committing, or fleeing from the commission of a felony criminal act.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

A person who is not the manufacturer of a product but is merely in the chain of its distribution, such as a seller, distributor, or installer, and who did not alter, change, or modify the product in a way that created or contributed to the alleged defect shall not be assessed a percentage of comparative fault under the theory of strict product liability for accidents, injuries, or damages proximately caused, in whole or in part, by the product.
SECTION 19.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

The burden of alleging and proving comparative fault shall be upon the person who seeks to establish the fault.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Nothing in this section and Sections 12, 13, 14, 15, 16, 17, 18, and 19 of this Act shall be construed to create a cause of action. Nothing in this section and Sections 12, 13, 14, 15, 16, 17, 18, and 19 of this Act shall be construed, in any way, to alter the immunity of any person as established by statute or common law.

SECTION 21.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Notwithstanding any other provision of law, in all tort actions, regardless of the theory of liability under which they are commenced, the total amount of compensatory damages awarded to a plaintiff under that action shall be reduced, in accordance with Section 22 of this Act, by any collateral source payments made or to be made to the plaintiff, except insurance for which the plaintiff, the spouse of the plaintiff, or the parent of the plaintiff has paid a premium, insurance that is subject to a right of subrogation, workers' compensation benefits that are subject to a right of subrogation, or insurance that has any other obligation of repayment.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The reduction in compensatory damages required under Section 21 of this Act shall be determined by the court after the verdict and before judgment is entered. Reduction shall be made only if the collateral source payments are compensation for the same damages for which recovery is sought in the action. At trial, no evidence shall be admitted as to the amount of any charges, payments, or losses for which a plaintiff:
(a)
Has received payment from a collateral source or the obligation for which has been assumed by a collateral source; or

(b)
Is, or with reasonable certainty will be, eligible to receive payment from a collateral source or the obligation for which will, with reasonable certainty, be assumed by a collateral source.

(2)
A plaintiff who has received or is to receive collateral source payments may introduce evidence before the court, but not at trial, of any of the following:

(a)
Any amount which the plaintiff has paid or contributed to secure his or her right to the collateral source payments;

(b)
That any recovery by the plaintiff is subject to a lien by a collateral source;

(c)
That a provider of the collateral source payments has a statutory right of recovery against the plaintiff for reimbursement of the payments; or

(d)
That the provider of the collateral source payments has a right of subrogation to the rights of the plaintiff.

(3)
After considering the evidence of collateral source introduced by any party, the court shall determine the amount by which a plaintiff's compensatory damages will be reduced by any such collateral source payments.

SECTION 23.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
No product liability action concerning a durable good as defined in this section shall be filed more than eighteen (18) years after the delivery of the product to the first purchaser or lessee.

(2)
A "durable good" means any product, or any component of any such product, which:

(a)
Either has a normal life expectancy of three (3) or more years, or is of a character subject to allowance for depreciation under the Internal Revenue Code of 1986; and

(b)
Is either:

1.
Used in a trade or business;

2.
Held for the production of income;

3.
Sold or donated to a governmental or private entity for the production of goods, training, demonstration, or any other similar purpose; and

(c)
Is used in a workplace, and is alleged to have caused harm that is covered under KRS Chapter 342.

(3)
Subsection (1) of this section shall not bar a product liability action against a defendant who made an express warranty in writing as to the safety or life expectancy of the specific product involved which was longer than eighteen (18) years, except that subsection (1) shall apply at the expiration of that warranty.

SECTION 24.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Damages for noneconomic loss shall be recoverable in an action only under this section.

(a)
A plaintiff shall recover damages for noneconomic loss only in the types of civil actions in which the damages were authorized on the effective date of this Act.

(b)
In civil actions based on physical injury, the plaintiff who experienced the physical injury on which the action is based and all plaintiffs who derive their claims from or through that plaintiff may recover damages for noneconomic loss in a total amount for all the plaintiffs not to exceed the greater of two hundred fifty thousand dollars ($250,000) or three (3) times economic damages to a maximum of five hundred thousand dollars ($500,000). However, if the physical injury is permanent and severe physical deformity, loss of use of limb, or loss of a major bodily organ system or permanent physical functional injury that permanently prevents the injured person from being able to independently care for himself or herself and perform life sustaining activities has occurred, then the plaintiff who experienced the physical injury and all other plaintiffs who derive their claims from or through that plaintiff may recover damages for noneconomic loss in a total amount for all the plaintiffs not to exceed the greater of one million dollars ($1,000,000) or the product of the amount calculated on an annual basis under KRS 342.143, which represents the average weekly wage, annualized, for a worker employed in this Commonwealth times the number of years remaining in the plaintiff's expected life, regardless of the number of parties against whom the action is brought, or could have been brought, or the number of claims asserted or actions brought or that could have been asserted or brought with respect to the injury.

(c)
In all actions other than those based on physical injury in which damages for noneconomic loss were authorized to be recovered on the effective date of this Act, the plaintiff who experienced the economic loss on which the action is based and all plaintiffs who derive their claims from or through that plaintiff may recover damages for noneconomic loss in a total amount for all the plaintiffs no greater than the award of damages for economic loss, or one million dollars ($1,000,000), whichever is less, regardless of the number of parties against whom the action is brought or could have been brought or the number of claims asserted or actions brought or that could have been asserted or brought with respect to the economic loss.

(2)
As used in this section, "physical injury" mean an actual injury to the body proximately caused by the act complained of and does not include physical symptoms of the mental anguish or emotional distress for which recovery is sought when such symptoms are caused by, rather than the cause of, the pain, distress, or other mental suffering.

SECTION 25.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 26 of this Act shall apply only to causes of action arising on or after the effective date of this Act.

SECTION 26.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 26 of this Act may be cited as the "Injured Consumers' Bill of Rights and Civil Justice Reform Act of 1998."

Section 27.   KRS 346.185 is amended to read as follows:

(1)
There is established in the State Treasury the "Crime Victims' Compensation Fund," hereinafter referred to as the "fund," to be administered by the Crime Victims' Compensation Board. In all cases in which defendants plead or are found guilty of a crime as defined in KRS 500.080(2), there shall be imposed as an additional cost the sum of ten dollars ($10). This sum shall not be suspended or probated. This sum shall be collected in its entirety and shall not be prorated. The clerk of the court shall collect the cost and forward it monthly to the State Treasurer, to be deposited in the fund. Nothing herein shall be construed to limit the power of the court to order additional forms of restitution including public or charitable work or reparation to the victim, to the fund, or otherwise as authorized by law.

(2)
The fund shall consist of moneys from the following: appropriations by the General Assembly; the federal government; payments by the defendant pursuant to subsection (1) of this section; payments made under Section 10 of this Act; and any other public or private source. Any unexpended balance remaining in the fund at the end of the biennium shall not lapse and be transferred to the general fund, but shall remain in the crime victims' compensation fund. Any funds not utilized by the board shall be used to provide assistance to programs for victims and the board shall allocate such funds to any agency providing services to victims. In the event there are insufficient funds in the fund to pay all claims in full, all claims shall be paid at seventy percent (70%). If there are no moneys in the fund, then no claim shall be paid until moneys have again accumulated. In addition to payment of claims, moneys in the fund shall be used to pay all the necessary and proper expenses of the Crime Victims' Compensation Board.

(3)
When judgment is entered against a defendant as provided in this section and each sum, or any part thereof, remains unpaid, there shall be withheld from any disbursement, payment, benefit, compensation, salary, or other transfer of money from the State of Kentucky to such defendant an amount equal to the unpaid amount of the judgment. The amount shall be paid to the crime victims' compensation fund and satisfaction of the judgment shall be entered on the court record. Under no circumstances shall the general revenue fund be used to reimburse court costs or pay for judgment.

Section 28.   The following KRS sections are repealed:

(1)
Damages allowable for a private nuisance shall be as follows:

(a)
If the nuisance is a permanent nuisance, compensatory damages shall be measured by the reduction in the fair market value of the claimant's property caused by the nuisance, but not to exceed the fair market value of the property;

(b)
If the nuisance is a temporary nuisance and:

1.
The claimant occupied the property during the continuance of the nuisance, compensatory damages shall be measured by the diminution in the value of the use of the property which resulted from the nuisance; or

2.
The claimant did not occupy the property during the continuance of the nuisance, compensatory damages shall be measured by the diminution in the fair rental value of the property which resulted from the nuisance.

(2)
A defendant who contributes to a nuisance is responsible for damages as provided in this section only to the extent of such defendant's proportionate contribution to the nuisance as provided in the provisions of Sections 12, 13, 14, 15, 16, 17, 18, 19, and 20 of this Act[KRS 411.182].

(3)
No damages shall be awarded for annoyance, discomfort, sickness, emotional distress, or similar claims for a private nuisance. In the event a claim for injury or damage to a person is asserted in the same proceeding as a claim for damage to the claimant's property caused by a private nuisance, liability for such personal injury or damage shall be determined on the basis of applicable principles of tort law independent of whether the defendant's use of property is found to constitute a nuisance.

(4)
A claimant may recover punitive damages for a private nuisance if the claimant recovers damages pursuant to this section and the defendant's conduct in engaging in the specific activity which is alleged to be the nuisance meets or exceeds the standards set forth in Section 6 of this Act[KRS 411.184]. All provisions of Sections 6, 7, 8, 9, 10, and 11 of this Act[KRS 411.184 and 411.186] shall apply to claims for punitive damages.

(5)
No person shall have standing to bring an action for private nuisance unless the person has an ownership interest or possessory interest in the property alleged to be affected by the nuisance.

Section 29.   The following KRS sections are repealed:

21A.300   Prohibition against solicitation of professional employment from victim or relative of victim of accident or disaster.

21A.310   Penalties for violation of KRS 21A.300.

21A.320   Permissible types of solicitation.

411.182   Allocation of fault in tort actions -- Award of damages -- Effect of release.

411.184   Definitions -- Punitive damages -- Proof of punitive damages.

411.186   Assessment of punitive damages.
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