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AN ACT relating to employees.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 18A.075 is amended to read as follows:

Subject to the provisions of this chapter and KRS Chapter 13A, it shall be the duty of the board to:

(1)
As provided by this chapter, promulgate comprehensive administrative regulations consistent with the provisions of KRS 18A.005 to 18A.200, and with federal standards for the administration of a personnel system in the agencies of the state government receiving federal grants for the purpose of carrying out the provisions of this chapter;

(2)
Make investigations, either on petition of a citizen, taxpayer, interested party, or on its own motion, concerning the enforcement and effect of KRS 18A.005 to 18A.200 or KRS 151B.035 to 151B.090, and to require observance of their[its] provisions and the administrative regulations promulgated pursuant to the provisions of this chapter, KRS 151B.035 to 151B.090, and KRS Chapter 13A; and to make any[such] investigation as may be requested by the General Assembly or the Governor and to report thereon;

(3)
Hear appeals from applicants for positions for which examinations are being or have been conducted, from eligibles on examination registers, from unclassified employees who have been dismissed, demoted, suspended, or otherwise penalized for cause,[ and] from officers or employees serving under the personnel systems created by this chapter, as provided by 1986 Acts Ch. 494, and from employees serving under, and granted appeal rights by KRS Chapter 151B;

(4)
In cooperation with the secretary, promote public understanding of merit principles in government service;

(5)
Present, in accordance with the provisions of KRS Chapter 48, budget requests for the support of the personnel board;

(6)
Make annual reports to the Governor, the Legislative Research Commission, and the secretary, and biennial reports to the General Assembly, which reports shall be a public record freely available to those persons interested in obtaining a copy;

(7)
Advise the Governor and the secretary with respect to the administration of the personnel system created by this chapter;

(8)
Consider and act on such matters as may be referred to the board by the secretary; and

(9)
Represent the public interest in the improvement of personnel administration in the state service, and advise and assist the secretary in fostering the interest of institutions of learning and of civic, professional, and employee organizations in the improvement of personnel standards in the state service.

Section 2.   KRS 151B.010 is amended to read as follows:

As used in this chapter, unless the context indicates otherwise:

(1)
"Appointing authority" means a commissioner or any person authorized by a commissioner to act on behalf of his or her particular agency of the Cabinet for Workforce Development with respect to employee appointments, position establishments, payroll documents, reemployment lists, waiver requests, or other position actions. The[Such] designation shall be in writing and signed by both the commissioner and his or her designee.

(2)
"Base salary" means the compensation to which an employee is entitled under the salary schedule adopted pursuant to the provisions of KRS 151B.035(3)(i).

(3)
"Board" means the State Board for Adult and Technical Education created by KRS 151B.095.

(4)
"Certified employees" means those employees who fill school or educational assignments requiring the issuance of a certificate. These employees in the Department for Adult Education and Literacy and the Department for Technical Education are subject to personnel administration under this chapter.

(5)
"Class" means a group of positions sufficiently similar as to the duties performed, scope of discretion and responsibility, minimum requirements of training, and other characteristics that the same title and the same schedule of compensation have been or may be applied to each position in the group.

(6)
"Classified" means status as merit system employees under the provisions of KRS Chapter 18A.

(7)
"Continuing status" means the acquisition of tenure with all rights and privileges granted by the provisions of this chapter which must be preceded by four (4) years of successful employment.

(8)
"Demotion" means a change in an employee's position to another class having less discretion or responsibility.

(9)
"Emergency appointment" means employment for a maximum period of sixty (60) days without regard to the certification process for any position in the Department for Adult Education and Literacy and the Department for Technical Education requiring certification or its equivalent.

(10)
"Employee" means a person regularly employed in a position in the Department for Adult Education and Literacy and the Department for Technical Education for which compensation is on a full-time or part-time basis.

(11)
"Equivalent employees" means those employees with educational backgrounds similar to certified personnel in the administration and conduct of educationally related services. These employees in the Department for Adult Education and Literacy and the Department for Technical Education shall be subject to personnel administration under this chapter.

(12)
"Hearing officer" means a member of the board, a person hired for this purpose by personal service contract, or an assistant Attorney General.

(13)
"Index" means the percentage add-on in a salary structure which compensates for the scope of discretion and responsibility of the position.

(14)
"Initial probation" means the one (1) year period following initial appointment of certified and equivalent employees under KRS 151B.070 which requires special observation and evaluation of a person's work and which must be passed successfully before eligibility for renewal of limited status.

(15)
"Limited status" means employment that is renewable on an annual basis.

(16)
"Penalization" means actions including demotion, dismissal, suspension, involuntary transfer, reduction in rank or pay, or the abridgement or denial of rights granted to state employees or other disciplinary actions.

(17)
"Position" means employment involving duties requiring the services of one (1) person.

(18)
"Promotion" means changing an employee from a position in one (1) class to a position in another class carrying a greater scope of discretion and responsibility.

(19)
"Promotional probation" means the twelve (12) month period of service following the promotion of an employee with continuing status which must be successfully completed in order for the employee to remain in the position.

(20)
"Reemployment" means the rehiring of an employee with continuing status who has been laid off.

(21)
"Reemployment list" means the separate list of names of persons who have been separated from certified or equivalent positions in the Department for Adult Education and Literacy and the Department for Technical Education by reason of layoff. Reemployment lists shall be used as provided by the provisions of KRS 151B.080.

(22)
"Region" means a grouping of counties as defined in respective state plans for vocational education.

(23)
"Reinstatement" means the restoration of a certified or equivalent employee who has resigned in good standing or who has been ordered reinstated by the State Personnel Board or a court to a position in the former class or to a position of like status and pay.

(24)
"Seasonal employees" means employees employed in a seasonal position. Seasonal position means a position that is temporary, and which coincides with a particular season or seasons of the year.

(25)
"Temporary employee" means an employee appointed to a temporary position. Temporary position means a position that is created for a definite period of time.

(26)
"Transfer" means a movement of any certified or equivalent employee from one position to another having the same salary range and the same level of responsibility.

(27)
"Unclassified employee" means any temporary or seasonal employee and any employee in a policymaking position, as well as any assistant or secretary attached to the position, who shall be exempt from the state service under KRS Chapter 18A and who is employed in the Department for Adult Education and Literacy and the Department for Technical Education under this chapter.

Section 3.   KRS 151B.035 is amended to read as follows:

(1)
The State Board for Adult and Technical Education shall promulgate, by administrative regulations, personnel policies and procedures for all full-time and part-time unclassified employees, certified and equivalent staff, including administrative, teaching, and supervisory staff in the Department for Adult Education and Literacy and the Department for Technical Education central offices, state-operated vocational facilities, and regional staffs. All other staff shall remain under the authority of the Kentucky Personnel Cabinet and KRS Chapter 18A. Employees who transfer to or from the KRS Chapter 18A personnel system shall transfer accrued annual, compensatory, and sick leave.

(2)
As provided in this chapter, the State Board for Adult and Technical Education shall promulgate comprehensive administrative regulations for the administration of a personnel system in the Department for Adult Education and Literacy and the Department for Technical Education which are consistent with the provisions of this chapter and with federal standards for state government agencies receiving federal grants.

(3)
The board shall promulgate comprehensive administrative regulations for full-time and part-time certified and equivalent staff governing:

(a)
Establishment and abolishment of positions;

(b)
Applications;

(c)
Certification;

(d)
Classification and compensation plans;

(e)
Incentive programs;

(f)
Selection of employees;

(g)
Types of appointments;

(h)
Attendance, including hours of work, compensatory time, and annual, court, military, sick, voting, and special leaves of absence;

(i)
Preparation, maintenance, and revision of a position classification plan and an equitable salary schedule for certified and equivalent staff based on qualifications, experience, and responsibilities;

(j)
Extent and duration of the state-operated area vocational education and technology centers' school term, use of school days, and extended employment;

(k)
Employee evaluations;

(l)
Programs to improve the work effectiveness of employees including staff development;

(m)
Demotion;

(n)
Dismissal;

(o)
Layoffs;

(p)
Suspensions and other disciplinary measures;

(q)
Probationary periods, limited employment status, and continuing employment status;

(r)
Promotion; and
(s)
Transfer[;

(t)
Appeals; and

(u)
Employee grievances and complaints].

(4)
The board shall promulgate administrative regulations that offer employees an option of filing personnel appeals, employee grievances, and complaints to the State Personnel Board, to request mediation through the Labor-Management Relations and Mediation Division, Kentucky Labor Cabinet, or to request third-party arbitration through the American Arbitration Association.

(5)
(a)
Administrative regulations promulgated by the board shall comply with the provisions of this chapter and KRS Chapter 13A and shall have the force and effect of law, when approved by the board and after compliance with the provisions of KRS Chapter 13A.

(b)
Administrative regulations promulgated by the board shall not expand or restrict rights granted to, or duties imposed upon, employees and administrative bodies by the provisions of this chapter.

(c)
No administrative body other than the State Board for Adult and Technical Education shall promulgate administrative regulations governing the subject matters specified in this section.

(d)
Policies and procedures for the implementation of administrative regulations shall be developed by the Department for Adult Education and Literacy and the Department for Technical Education.

(6)[(5)]
The commissioner for Adult Education and Literacy and the commissioner for Technical Education shall be the appointing authorities with respect to all personnel actions for their respective departments. Each commissioner may authorize a designee to act on behalf of his or her agency with respect to employee appointments, position establishments, payroll documents, reemployment lists, waiver requests, or other position actions. Such designation shall be in writing. Authority to employ personnel may be delegated to the vocational school management by state board policy and procedure. Any recommendation for employment from the local level shall be based on guidelines promulgated by the state board and shall be contingent upon confirmation by the commissioner and the board.

(7)[(6)]
The board shall promulgate other administrative regulations to govern its proceedings which relate to certified and equivalent employees and which shall provide for:

(a)
The procedures to be utilized by the board in the conduct of hearings, consistent with KRS Chapter 13B;

(b)
Discharge, as provided by this section;

(c)
Imposition, as a disciplinary measure, of a suspension from service without pay for up to thirty (30) working days and, in accordance with the provisions of KRS 151B.055, for the manner of notification of the employee of the discipline and right of appeal to the State Personnel Board, request mediation, or request third-party arbitration under subsection (4) of this section;

(d)
Promotions which shall give appropriate consideration to the applicant's qualifications, record of performance, and conduct;

(e)
Supplementary information for the salary schedule for certified and equivalent staff including teachers, counselors, administrators, managers, and educational consultants in state-operated vocational technical facilities, field offices, and central office in the Department for Adult Education and Literacy and the Department for Technical Education that shall provide uniformity, recognition of education, teaching, and supervisory experience and use as a base the average salary paid to beginning classroom teachers by all public schools in the state for personnel with comparable qualifications and experience. Indexes may be incorporated in the compensation plan for administrative responsibilities. The salary schedule shall be computed annually, and shall be submitted to and approved by the Governor;

(f)
Reemployment of laid-off employees in accordance with the provisions of this chapter;

(g)
Establishment of a plan for resolving employee grievances and complaints. The plan shall not restrict rights granted employees by the provisions of this chapter; and

(h)
Any other administrative regulations not inconsistent with this chapter and KRS Chapter 13A proper and necessary for its enforcement.

(8)[(7)]
The board may[shall] make investigations, either on petition of a citizen, taxpayer, interested party, or on its own motion, concerning the enforcement and effect of KRS 151B.035 to 151B.090, shall require observance of its provisions and the administrative regulations promulgated pursuant to the provisions of this chapter and KRS Chapter 13A, and shall make investigation as requested by the General Assembly or the Governor and to report thereon.

[(8)
The board shall promulgate administrative regulations, pursuant to KRS Chapter 13A, for an appeal system for aggrieved certified or equivalent employees.]

(9)
The State Personnel Board shall hear appeals from applicants who request this option for positions or from certified, equivalent, and unclassified employees who have been dismissed, demoted, suspended, or otherwise penalized for cause.

(10)[
The board may, any statute to the contrary notwithstanding, delegate the conduct of the hearing and the rendition of a recommended order to the full board, to a panel of the board, or to a hearing officer, relative to any hearing appeal, or decision, judicial or quasi-judicial in nature, which the board is empowered or directed, by this or any other chapter, to conduct, hear, or make; provided, however, that the full board as provided by statute, makes the final order, based upon the evidence submitted.

(11)]
The board shall promulgate administrative regulations, pursuant to KRS Chapter 13A, governing the unclassified service including the preparation and maintenance of a salary schedule and other administrative regulations authorized by this chapter.

(11)[(12)]
The annual percentage salary increment for all certified and equivalent employees subject to the personnel system established under this chapter shall be at least equal to that funded and provided for other elementary and secondary teachers.

(12)[(13)]
The positions of employees who are transferred, effective July 1, 1998, from the Cabinet for Workforce Development to the Kentucky Community and Technical College System shall be abolished and the employees' names removed from the roster of state employees. Employees who are transferred, effective July 1, 1998, to the Kentucky Community and Technical College System under KRS Chapter 164 shall have the same benefits and rights as they had under KRS Chapter 18A and have under KRS 164.5805; however, they shall have no guaranteed reemployment rights in the KRS Chapter 151B or KRS Chapter 18A personnel systems. An employee who seeks reemployment in a state position under KRS Chapter 151B or KRS Chapter 18A shall have years of service in the Kentucky Community and Technical College System counted toward years of experience for calculating benefits and compensation.

Section 4.   KRS 151B.055 is amended to read as follows:

(1)
All certified and equivalent employees who previously held merit status under KRS Chapter 18A shall become continuing status employees in the Department for Adult Education and Literacy and the Department for Technical Education.

(2)
Prior to dismissal, an employee with continuing status shall be notified in writing of the intent to dismiss. The notice shall also state:

(a)
The specific reasons for dismissal including:

1.
The statutory or regulatory violation;

2.
The specific action or activity on which the intent to dismiss is based;

3.
The date, time, and place of the action or activity; and

4.
The name of the parties involved; and

(b)
That the employee has the right to appear personally, or with counsel if counsel has been retained, to reply to the commissioner or a[his] designee.

(3)
The departments shall prescribe and distribute a form to be completed and forwarded by an employee who wishes to appear before the commissioner or a[his] designee. The form shall be attached to every notice of intent to dismiss, and shall contain written instructions explaining:

(a)
The right granted an employee under the provisions of this section relating to pretermination hearings; and

(b)
The time limits and procedures to be followed by all parties in pretermination hearings.

(4)
No later than five (5) working days after receipt of the notice of intent to dismiss, excluding the day of receipt of notice, the employee may request to appear, personally or with counsel if counsel is retained, to reply to the commissioner for adult and technical education or a[his] designee.

(5)
The appearance shall be held six (6) working days after receipt of an employee's request to appear before the commissioner or a[his] designee, excluding the day the employee's request is received, unless the employee and the commissioner or a[his] designee agree to a later date.

(6)
No later than five (5) working days after the employee appears before the commissioner or a[his] designee, excluding the day of the appearance, the commissioner or a[his] designee shall:

(a)
Determine whether to dismiss the employee or to alter, modify, or rescind the intent to dismiss; and

(b)
Notify the employee in writing of the decision.

(7)
If the commissioner or a[his] designee determines that the employee shall be dismissed, the employee shall be notified in writing of:

(a)
The effective date of dismissal or other penalization;

(b)
The specific reason for the action, including:

1.
The statutory or regulatory violation;

2.
The specific action or activity on which the dismissal is based;

3.
The date, time, and place of the action or activities; and

4.
The names of the parties involved; and

(c)
That the employee may appeal the dismissal to the State Personnel Board[ for Adult and Technical Education] within thirty (30) days after receipt of this notification, excluding the day the notice is received.

(8)
A certified or equivalent employee with continuing status who is demoted or suspended shall be notified in writing of:

(a)
The demotion or suspension;

(b)
The effective date of the demotion or suspension;

(c)
The specific reason for the action including:

1.
The statutory or regulatory violation;

2.
The specific action or activity on which the demotion or suspension is based;

3.
The date, time, and place of the action or activity; and

4.
The name of the parties involved; and

(d)
That the employee has the right to appeal to the State Personnel Board or to request mediation or third-party arbitration under Section 3 of this Act[for Adult and Technical Education] within thirty (30) days, excluding the day of receipt of notification.

(9)
Any employee or applicant for employment may appeal to the State Personnel Board on the grounds that the right to inspect or copy records, including preliminary and other supporting documentation, relating to the employee has been denied, abridged, or impeded. The board shall conduct a hearing to determine if the records related to the employee or applicant, and if the right to inspect or copy was denied, abridged, or impeded. If the board determines that the records related to the employee and that the right to inspect or copy the records has been denied, abridged, or impeded, the board shall order that the records be made available for inspection and copying.

(10)
Any certified, equivalent, or unclassified employee may appeal an action alleged to be based on discrimination due to race, color, religion, national origin, sex, disability, or age to the State Personnel Board or to request mediation or third-party arbitration under Section 3 of this Act. Nothing in this section shall be construed to preclude any employee from filing with the Kentucky Commission on Human Rights a complaint alleging discrimination on the basis of race, color, religion, national origin, sex, disability, or age in accordance with KRS Chapter 344.

(11)[
(a)]
Appeals to the State Personnel Board[ for Adult and Technical Education] shall be governed by KRS 18A.095(17) to (29). A final order of the State Personnel Board may be appealed in accordance with KRS 18A.100.[in writing on an appeal form prescribed by the board. Appeal forms shall be available at the employee's place of work. The departments shall be responsible for the distribution of the forms.

(b)
The appeal form shall be attached to any notice, or copy of the notice, of dismissal, demotion, suspension, involuntary transfer, or other penalization, or notice of any other action an employee may appeal under the provisions of this section.

(c)
Upon receipt of the appeal by the board, the appropriate commissioner shall be notified, and the board shall schedule a hearing that shall be conducted in accordance with KRS Chapter 13B.

(12)
(a)
Except as provided in this section, an appeal shall be decided by the board only after a hearing. The board shall not deny, reject, or sustain an appeal, or make any other determination relating to an appeal, except after a hearing is conducted pursuant to the provisions of this section and KRS Chapter 13B.

(b)
The board may deny a hearing to an employee who has failed to file an appeal over which the board has jurisdiction or within the time prescribed by this section and to an unclassified employee who has failed to state the cause for dismissal. The board shall notify the employee of its denial in writing and shall inform the employee of his right to appeal the denial under the provisions of KRS 151B.060.

(c)
Any investigation by the board of any matter related to an appeal filed by an employee shall be conducted only upon notice to the employee, the employee's counsel, and the appointing authority. All parties to the appeal shall have access to information produced by the investigations and the information shall be presented at the hearing. Any party to the hearing shall be permitted an adequate opportunity to rebut or comment upon the information.

(13)
Each appeal shall be decided individually, unless otherwise agreed by the parties and the board. The board shall not:

(a)
Employ class action procedures; or

(b)
Conduct test representative cases.

(14)
Board members shall abstain from public comment about a pending or impending proceeding before the board. This shall not prohibit board members from making public statements in the course of their official duties or from explaining for public information the procedures of the board.

(15)
(a)
If the board finds that the action complained of was taken by the appointing authority in violation of laws prohibiting favor for, or discrimination against, or bias with respect to political or religious opinions or affiliations or ethnic origin, or in violation of laws prohibiting discrimination because of the individual's sex, age, or disability, the commissioner shall immediately reinstate the employee to his former position or a position of like status and pay, without loss of pay for the period of penalization, or otherwise make the employee whole.

(b)
If the board finds that the action complained of was taken without just cause, the board shall order the immediate reinstatement of the employee to his former position or a position of like status and pay, without loss of pay for the period of penalization, or otherwise make the employee whole;

(c)
If the board finds that the action taken by the appointing authority was excessive or erroneous in view of all the surrounding circumstances, the board shall alter, modify, or rescind the disciplinary action; and

(d)
In all other cases, the board shall rescind the action taken or grant other relief to which the employee is entitled.

(16)
If a final order of the board is appealed, a court shall award reasonable attorney's fees to an employee who prevails by a final adjudication on the merits as provided by KRS 453.260. The award shall not include attorney's fees attributable to the hearing before the board.]
Section 5.   KRS 151B.065 is amended to read as follows:

(1)
(a)
When a certified, equivalent, or unclassified employee has been finally ordered reinstated without loss of pay, pursuant to the provisions of KRS 18A.095 and 18A.100[151B.060], the State Personnel Board shall forward a certified copy of the order to the Department for Adult Education and Literacy or the Department for Technical Education as appropriate. The department shall process proper payment to the employee for the period of suspension, the payment to be made out of the agency's appropriations. If no funds or insufficient funds are available in the agency's appropriations, then payment shall be made out of the judgments section of the general fund of the biennial state budget.

(b)
Gross moneys which are earned by the employee from other sources during the period of suspension shall set off against the gross sum due the employee, to the extent that the moneys were earned in a number of hours comparable to the length of time the employee would have worked in the previous job where dismissal occurred. The Finance and Administration Cabinet's administrative[State Board for Adult and Technical Education shall by] regulation promulgated under KRS 18A.105 to provide an administrative procedure for determining reasonable earnings to be set off shall apply to set-offs under this section.

(c)
All other deductions shall be deducted as required by law or by other state regulation.

(2)
(a)
Both the employee's and employer's contributions to the Kentucky Teachers' Retirement System or the Kentucky Employees Retirement System shall be based upon the gross amount due the employee, before set-off or deduction, except for set-off caused by earnings on which employee and employer contributions to the Kentucky Teachers' Retirement System or the Kentucky Employees Retirement System have been paid.

(b)
Member and employer contributions paid into the system in which the employee participated after dismissal shall be transferred to the system in which the employee participated prior to illegal dismissal. In the event of a difference in member or employer contribution rates between the retirement system under which the member was covered prior to dismissal and the retirement system of participation before reinstatement by the State Personnel Board, the member and employer shall pay or receive a refund in order to adjust their respective contribution to the appropriate rate for the system under which the employee would have participated if dismissal had not occurred.

Section 6.   KRS 151B.086 is amended to read as follows:

(1)
A continuing status employee may appeal his or her layoff on the grounds that the procedures in KRS 151B.085 were not followed.

(2)
An appeal filed by a continuing status employee shall be filed with the State Personnel Board within thirty (30) days of the effective date of the layoff. The board shall hear any appeal filed by a continuing status employee within sixty (60) days of the filing date, and it shall render a final order within ninety (90) days of the filing date.

(3)
A final order of the State Personnel Board upholding or invalidating the layoff of a continuing status employee may be appealed either by the employee or by the appointing authority in accordance with KRS 18A.100.
Section 7.   The following KRS sections are repealed:

151B.060   Appeal from final order of board.

151B.087   Appeal of board's final order relating to layoff of continuing status employee.
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