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AN ACT relating to tobacco.

WHEREAS, tobacco is produced in Kentucky by many individual farmers scattered across the Commonwealth; and

WHEREAS, the efficient production and marketing of tobacco by farmers is of vital concern to their welfare and to the general economy of the Commonwealth; and

WHEREAS, because tobacco is produced by numerous individual farmers, the marketing and bargaining position of individual farmers will be adversely affected unless they are free to join together in cooperative organizations as authorized by law; and

WHEREAS, interference with this right is contrary to the public interest and adversely affects the free and orderly flow of goods; and

WHEREAS, it is, therefore, declared to be the policy of the Commonwealth and the purpose of this Act to establish standards of fair practices required of handlers in their dealings in tobacco;

NOW, THEREFORE,

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds that the Tobacco Price Support Program administered by the United States Department of Agriculture under 7 U.S.C. sec. 1314, is the best and most efficient means of preserving the economic health of thousands of tobacco farms throughout the United States and throughout Kentucky. The purpose of Sections 1 to 11 of this Act is to ensure that any contracts or contracting practices for the purchase of tobacco in Kentucky protect the public interest in the continued efficient operation of the Tobacco Price Support Program, and that all these contracts be negotiated and implemented in a manner that will not impair or undermine that program, which is vital to the economic health of Kentucky’s rural areas. To the extent that any contracting practices or contracts entered into between a tobacco handler and producers undermine or impair the continued efficient operation of the Tobacco Price Support program, these practices and contracts are void as violations of public policy.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 11 of this Act:
(1)
"Handler" means any person engaged in the business or practice of:

(a)
Acquiring tobacco from producers; or

(b)
Contracting or negotiating contracts or other arrangements, written or oral, with or on behalf of producers, with respect to the production or marketing of tobacco; or

(c)
Acting as an agent or broker for a handler in the performance of any function or act specified in paragraph (a) or (b) of this subsection.

(2)
"Producer" means a person engaged in the production of tobacco as a farmer, quota holder, grower, tenant, lessor, lessee, or in any other capacity.

(3)
"Person" means individuals, partnerships, corporations, limited liability companies, limited partnerships, and associations.

(4)
"Acquiring" means purchasing, bartering, contracting for future delivery of or otherwise obtaining any legal or equitable interest in tobacco.

(5)
"Public auction" means an auction sale at which tobacco is offered by a warehouse for a producer at regular tobacco auction sales before a full set of buyers.

(6)
"Tobacco" means burley tobacco type thirty-one (31).

(7)
"Commission" means the Tobacco Contracting Commission established in Section 2 of this Act.

(8)
“Standard minimum contracts” means the terms and conditions of any contracts that have been negotiated by the commission with each handler, under Sections 1 to 11 of this Act, that reflect any agreement by a handler to purchase tobacco from a producer. These terms and conditions are the minimum requirements that shall be included in all contracts for the purchase of tobacco by each handler from producers.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
A Tobacco Contracting Commission is hereby established. The commission shall be attached to the Department of Agriculture for administrative purposes.

(2)
The Commissioner of Agriculture, or the Commissioner's designee, and the Attorney General, or the Attorney General's designee, shall be ex-officio members of the commission.

(3)
The commission shall have seven (7) additional voting members appointed by the Governor. These members shall serve terms not to exceed four (4) years.

(4)
The Governor shall appoint:

(a)
Two (2) members from a list of six (6) persons nominated by the Burley Tobacco Growers Cooperative;

(b)
Two (2) members from a list of six (6) persons nominated by the Kentucky Farm Bureau Federation; 

(c)
One (1) member from a list of three (3) persons nominated by the Burley Farmers Advisory Board; and 

(d)
Two (2) at-large members.

(5)
The Governor shall further appoint as nonvoting members one (1) representative of the University of Kentucky College of Agriculture, and one (1) representative of the United States Department of Agriculture farm service agency.

(6)
The chair of the commission shall be appointed by the Governor.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
Any handler of tobacco that desires to purchase tobacco directly from producers shall notify the Commissioner of Agriculture and the Attorney General, by certified mail, by December 1 of the calendar year preceding the growing year for which the tobacco handler seeks to enter into tobacco purchase contracts. The Commissioner of Agriculture and the Attorney General shall immediately inform all members of the commission of any notifications.

(2)
Upon receipt of notice from any tobacco handler, as set forth in subsection (1) of this section, the chair of the commission shall convene a meeting of the commission within ten (10) business days.
(3)
The commission shall be charged with the duty of developing standard minimum contracts for use in the Commonwealth by each handler of tobacco that seeks to purchase tobacco directly from producers. 

(4)
The standard minimum contracts negotiated by the commission with tobacco handlers shall comply with the provisions of Section 9 of this Act. 

(5)
The commission may set minimum prices for the purchase of tobacco from producers, but any producer shall have the right to negotiate a price that exceeds the minimum established in the standard minimum contracts.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
Each handler of tobacco that desires to purchase tobacco directly from producers shall offer standard minimum contracts to producers. 
(2)
The terms of the standard minimum contracts shall be negotiated between each handler and the commission, but any producer may negotiate additional terms and conditions with any handler that are not inconsistent with the standard minimum contracts.

(3)
All handlers shall have an affirmative duty to negotiate in good faith with the commission. If no agreement is reached between the handlers and the commission as to the terms of the standard minimum contract, the terms of the standard minimum contract shall be subjected to arbitration as set forth in Section 7 of this Act.

(4)
Until standard minimum contracts are established, the handler shall not acquire tobacco in Kentucky, except at public auction.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
Any producer or association of producers is free to negotiate the terms and conditions of their own contracts for the purchase of tobacco with tobacco handlers, consistent with the standard minimum contracts. Handlers shall have a duty to bargain in good faith with any producer or association of producers. The arbitration and judicial review provisions of Section 7 of this Act shall also apply to contract negotiations between handlers and producers or associations of producers.

(2)
Any contract entered into between tobacco handlers and producers that deviates from the standard minimum contracts shall be filed of record with the Attorney General, and with the county court clerk of each county in which the tobacco subject to the contract is grown, prior to the effective date of the contracts.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
Negotiations between a handler and the commission shall be commenced as soon as practicable upon the notification given by a handler to the commission of its intent to contract for the purchase of tobacco from producers.

(2)
In the event a handler and the commission are unable to agree prior to January 15 of each year to the terms of the standard contract as set forth in Section 4 of this Act, the dispute shall be submitted to binding arbitration before a panel of three (3) arbitrators. One (1) arbitrator shall be selected by the handler. One (1) arbitrator shall be selected by the commission. The third arbitrator shall be appointed by the American Arbitration Association and shall have no ties to either the handler or the commission. The arbitration proceeding shall be conducted in accordance with the American Arbitration Association's Rules of Commercial Arbitrations.

(3)
The arbitration shall be completed no later than March 1 of each year. The decision by the arbitration panel shall be final and binding against the parties.

(4)
Any judicial action to review the decision of the arbitration panel shall be initiated no later than March 7 of each year. The only basis for judicially reversing the decision of the arbitration panel shall be a determination that the arbitration panel grossly abused its discretion in reaching its decision. Any petition for judicial review must be filed in Franklin Circuit Court, and the petition shall be given expedited consideration by the Franklin Circuit Court.

(5)
Any appeal from the Franklin Circuit Court to either the Court of Appeals or the Supreme Court shall be given expedited consideration in order that producers can meet the demands of the growing season.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

If the commission and any tobacco handler have failed to reach agreement on the terms and conditions of a standard minimum contract by January 15 of the growing year in question, and the arbitration required under Section 7 of this Act has not resulted in the reaching of an agreement by March 1 of any year, then the Governor may promulgate administrative regulations as authorized by KRS Chapter 13A, including an emergency administrative regulation, to govern the terms and conditions of contracts between handlers and producers of tobacco for that growing year, and any administrative regulations issued by the Governor under this 
section shall be consistent with the decision of the arbitration panel.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

It shall be unlawful for any handler to engage or permit any employee or agent to engage in the following practices:

(1)
To coerce any producer in the exercise of his right to join and belong to or refrain from joining or belonging to an association of producers, or to refuse to deal with any producer because of the exercise of his right to join and belong to such an association; or

(2)
To discriminate against any producer with respect to price, quantity, quality, or other terms of purchase, acquisition, or other handling of agricultural products because of his membership in or contract with an association of producers; or

(3)
To coerce any producer to enter into, maintain, breach, cancel, or terminate a membership agreement or marketing contract with an association of producers or a contract with a handler; or

(4)
To pay or loan money, give anything of value, or offer any other inducement or reward to a producer for refusing to or ceasing to belong to an association of producers; or 

(5)
To make false reports about the finances, management, or activities of associations of producers or handlers; or

(6)
To purchase or sell any tobacco within the Commonwealth unless the purchase or sale is at public auction or in accordance with the terms of the standard minimum contracts negotiated with the commission as set forth in Sections 1 to 11 of this Act; or

(7)
To conspire, combine, agree, or arrange with any other person to do, or aid or abet the doing of, any act or practice made unlawful by this chapter.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

(1)
Whenever any handler has engaged or there are reasonable grounds to believe that any handler is about to engage in any act or practice prohibited by Section 9 of this Act, a civil action for preventive relief, including an application for a permanent or temporary injunction, restraining order, or other order, may be instituted by the person aggrieved. In any action commenced under this section, the court may allow the prevailing party a reasonable attorney's fee as a part of the costs. The court may also provide that no restraining order or preliminary injunction shall be issued except upon the giving of security by the applicant. This security, which shall be set by the discretion of the court, is for the payment of damages and costs that may be incurred or suffered by any party who is found to have been wrongfully enjoined or restrained.

(2)
Whenever the Governor or the Attorney General has reasonable cause to believe that any handler, or group of handlers, has engaged in any act or practice prohibited by Section 9 of this Act, the Governor shall request the Attorney General to bring civil action in his behalf or the Attorney General may bring the civil action at his or her own instigation, in the appropriate Circuit Court, by filing a complaint which:

(a)
Sets forth facts pertaining to the act or practice believed to have been committed; and

(b)
Requests preventive relief, which may include an application for a permanent or temporary injunction, restraining order, or other order against the handler or handlers responsible for the unlawful acts and practices.

(3)
Any person whose business or property is injured by reason of any violation of, or combination or conspiracy to violate, any provision of Section 9 of this Act, may sue in the appropriate Circuit Court without regard to the amount in controversy and shall recover damages sustained. In any action taken under this subsection, the court my allow the prevailing party a reasonable attorney's fee as a part of the costs. Any action to enforce any cause of action under this subsection shall be forever barred unless initiated within five (5) years after the cause of action accrued.

(4)
The Circuit Courts of the Commonwealth shall have jurisdiction of proceedings instituted under this section and shall exercise this jurisdiction without regard to whether the aggrieved party has exhausted any administrative or other remedies that may be provided by law.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 248 IS CREATED TO READ AS FOLLOWS:

If any provision of Sections 1 to 11 of this Act or the application thereof to any person or circumstances is held to be invalid, the validity of this remainder of this Act and of the application of the provision to other persons and circumstances shall not be affected.
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